
REGULAR STATE BANKING BOARD MEETING 
OFFICE OF THE COMMISSIONER 

DEPARTMENT OF FINANCIAL INSTITUTIONS 
2000 SCHAFER STREET, SUITE G 

BISMARCK, NORTH DAKOTA 
 
 
 January 29, 2002 
 
 

The regular meeting of the State Banking Board was held in the Office of the 
Commissioner, Department of Financial Institutions, 2000 Schafer Street, Suite G, 
Bismarck, North Dakota.  Chairman Karsky called the meeting to order at 9:06 
a.m., Tuesday, January 29, 2002. 
 

MEMBERS PRESENT: Timothy J. Karsky, Chairman 
Dee Ann Baertsch 
Ron Braseth, Member 
Launa Moldenhauer, Member 
Gary Petersen, Member 
Terry Zeltinger, Member 

 
MEMBER ABSENT: Bill Daniel, Member 

 
 ALSO PRESENT: Robert J. Entringer, Assistant Commissioner 
  Scott Miller, Assistant Attorney General 
     Jeff Jungman, Chief Examiner - Banks 
 
 
APPROVAL OF MINUTES 
 
 Chairman Karsky indicated the Board received copies of the minutes of the 
regular meeting held on November 16, 2001.  It was moved by Member 
Petersen, seconded by Member Braseth, and carried by voice vote to dispense 
with the reading of the minutes and approve the minutes as published. 
 
 



NORTHERN CAPITAL TRUST CO., FARGO – APPLICATION TO 
ESTABLISH A BRANCH IN BOISE, IDAHO 

 
Assistant Commissioner Entringer referred to his Memorandum and 

discussed the publication requirements, following the criteria established 
previously when Northern Capital Trust Co. established a branch in Bismarck.  He 
stated the application was published in the Idaho Statesman, and direct notice was 
sent to the main branch of U.S. Bank National Association, the main branch of 
Wells Fargo Bank Northwest NA, Farmers & Merchants, Boise, and KeyBank, 
NA, Cleveland, Ohio.  The application was also published in the monthly Bulletin 
issued by the Department.  No comments or requests for copies of the application 
had been received as of the date of the Memorandum. 

 
Assistant Commissioner Entringer reviewed the statutory criteria found in 

Section 6-05-15.4, North Dakota Century Code, which states that the Board shall 
deny an application if the establishment of a branch will jeopardize the solvency of 
the trust company or the operation of one or more places of business will place the 
trust company in an unsafe or unsound condition.  Assistant Commissioner 
Entringer noted that the application included a balance sheet for the Northern 
Capital Management Company and also reviewed the equity position of Northern 
Capital Trust Co. as of the most recent Report of Condition for September 30, 
2001.  The application also included projected net income (loss) for the first three 
years of operation for the proposed office.  The first year of operation the trust 
company is projecting a $22,000 net loss, with positive net income of $11,000 in 
year two, and approximately $28,000 in year three.  Based on this information, it 
would appear that the operation of this branch would not place the trust company 
in an unsafe or unsound position, or jeopardize the solvency of the trust company.  
Assistant Commissioner Entringer indicated that based on the standards set forth in 
the statute for disapproval the Department’s recommendation is to not order a 
hearing and approve the branch application. 

 
Member Zeltinger inquired as to what the link was to Boise, Idaho, and 

Assistant Commissioner Entringer stated he is not sure, but Mr. Sweeney has been 
in Boise for quite some time.   

 
It was moved by Member Braseth and seconded by Member Baertsch to 

not order a hearing and approve the application by Northern Capital Trust 
Co., Fargo, to establish a branch at 802 W. Bannock, Suite 309, Boise, Idaho.  
The motion was carried by a vote of 6 to 0, with Member Daniel absent. 



FARMERS & MERCHANTS BANK OF VALLEY CITY – NAME CHANGE 
 
 Chairman Karsky indicated the Board received Articles of Amendment to 
the Articles of Incorporation from Farmers & Merchants Bank of Valley City to 
change its name to Dacotah Bank – Valley City.  Chairman Karsky asked Assistant 
Commissioner Entringer if the bank in Rolla was named Dacotah Bank – Rolla, 
and Assistant Commissioner Entringer indicated the bank in Rolla is named 
Dacotah Bank, and that is the reason Dacotah Bank – Valley City must be the 
proposed name.  It was moved by Member Moldenhauer, seconded by Member 
Zeltinger, carried by a vote of 6 to 0, with Member Daniel absent, to approve 
the name change of Farmers & Merchants Bank of Valley City, Valley City, to 
Dacotah Bank – Valley City. 
 
 
FARMERS & MERCHANTS BANK OF VALLEY CITY – REQUEST TO 
TRANSFER $2,500,000 FROM SURPLUS TO UNDIVIDED PROFITS AND 
APPROVE A $2,500,000 DIVIDEND 
 
 Chairman Karsky indicated the Board should have a copy of the letter from 
Rodney Fouberg, Chairman & CEO, Dacotah Banks, Inc.  Assistant Commissioner 
Entringer indicated he had spoken with Kent Edson, Dacotah Banks, Inc., 
regarding the proposed dividend.  Because of the requirements for push-down 
accounting which resulted in a zero balance in undivided profits, the Board could 
not approve a $2,500,000 dividend which would result in a negative undivided 
profits.  Assistant Commissioner Entringer indicated it has been the practice in the 
past for the Board to approve the transfer from surplus to undivided profits to 
enable the bank to declare a dividend provided that sufficient capital exists after 
payment of the dividend.  Assistant Commissioner Entringer explained that Mr. 
Edson indicated it was the bank’s intent to reduce the capital after the acquisition.  
Assistant Commissioner Entringer indicated the projected capital ratios were 
included with the letter, and it reduces the Tier One leverage ratio to approximately 
10.44% after payment of the $2,500,000 dividend. 
 
 It was moved by Member Baertsch, seconded by Member Braseth, and 
approved by a vote of 6 to 0, with Member Daniel absent, to approve the 
request of Farmers & Merchants Bank of Valley City, Valley City, to transfer 
$2,500,000 from surplus to undivided profits, and approve the $2,500,000 
dividend. 
 



BANK CENTER FIRST, BISMARCK – REQUEST TO TRANSFER 
$950,000 FROM SURPLUS TO UNDIVIDED PROFITS AND DECLARE A 
$950,000 DIVIDEND 
 
 Chairman Karsky indicated this request is similar to the request by Farmers 
& Merchants Bank of Valley City.  He indicated the Board should have a copy of a 
letter from EideBailly, which indicates the reason necessitating this request is the 
same as Farmers & Merchants Bank of Valley City, and is the result of push-down 
accounting.  Chairman Karsky indicated at the previous meeting when the Board 
considered the change of control application for Bismarck Bancshares, Inc., it was 
noted as a result of the push-down accounting that was applied at Bank Center 
First, the legal lending limit would go from approximately $1.25 million to over $5 
million.  Chairman Karsky indicated he had spoken with President Myron Pfeifle 
this morning and was told the holding company had adopted an internal lending 
limit of $1.3 million for Bank Center First, and that the bank’s Board of Directors 
cannot approve anything over that amount without going to the holding company. 
 
 It was moved by Member Petersen, seconded by Member Braseth, and 
carried by a vote of 6 to 0, with Member Daniel absent, to approve the request 
by Bank Center First, Bismarck, to transfer $950,000 from surplus to 
undivided profits and approve a $950,000 dividend. 
 
 
LEGAL LENDING COMMITTEE 
 
 Chairman Karsky indicated this was a good time to discuss the first meeting 
of the Committee which the Department formed to consider revision to the legal 
lending limit for state-chartered banks.  He reviewed the current legal lending 
limit, as well as the complexity of the North Dakota Administrative Code 
regarding when you need to add loans to a principal with that of the corporation, as 
well as when the debt of a guarantor becomes a direct liability, common 
enterprises, etc.  Chairman Karsky indicated that interpreting the North Dakota 
Administrative Code causes a lot of difficulty and that the Department answers 
number of inquiries throughout the year as to how the Code would apply in various 
situations.  Chairman Karsky explained the members of the Committee include 
Nancy Baerwald, CountryBank USA, Cando; Dave Canton, State Bank of West 
Fargo; Jerry Hauff, Bank Center First, Bismarck; Tom Watson, Security State 
Bank of North Dakota, New Rockford; Dave Ludwig, Security First Bank of North 
Dakota, Mandan; as well as representatives from the Department.  Chairman 



Karsky indicated the thought is to try to simplify the lending limit to a single 
amount for one borrower and an aggregate amount something higher that includes 
obligations of all entities in which the principal is involved. 
 
 
CITIZENS STATE BANK – MIDWEST, CAVALIER – INVESTMENT IN 
INSURANCE AGENCY 
 
 Chairman Karsky indicated this is the third time the Board has considered 
the request by Citizens State Bank – Midwest, Cavalier, to invest in the insurance 
agency; however, each request has been different.  He explained now, because of 
the bank’s Subchapter S status, there were complications with the status of the 
subsidiary insurance company which is a regular C-corp could jeopardize the S-
corp status of the bank.  Therefore, in order to accomplish the investment in the 
insurance agency what will take place is the bank will invest $298,000 in a limited 
liability company and the LLC will exchange that for stock in the insurance 
agency, and the S-corp status of the bank will not be jeopardized.  The reason the 
investment is increased is because of the income generated by the insurance agency 
since the previous approvals.  Once again, Chairman Karsky indicated that the 
investment will not jeopardize the solvency of the bank, and the Department would 
recommend approval. 
 
 It was moved by Member Zeltinger, seconded by Member 
Moldenhauer, and carried by a vote of 6 to 0, with Member Daniel absent, to 
approve the request by Citizens State Bank – Midwest, Cavalier, to invest in 
the limited liability company up to $298,000. 
 
 
DEPOSIT PRODUCTION OFFICE 
 
 Assistant Commissioner Entringer indicated he had received a call from a 
banker who was looking at a method of receiving deposits from a community that 
already had a facility located there via a drop-box or some such method without 
actually establishing a facility.  Assistant Commissioner Entringer indicated this 
was not possible without establishing a facility, since the acceptance of deposits is 
considered a core banking function.  He indicated that the deposit production office 
might be a consideration; however, after reviewing the rules established by the 
Comptroller of the Currency regarding what activities a deposit production office 
could engage in, which include solicitation of deposits, providing information 



about deposit products, and assisting persons in completing application forms and 
related documents to open a deposit account.  This would not accomplish the 
objective which the banker was interested in.  Another thought to accomplish this 
would be to place an ATM which accepts deposits in the community; however, this 
would require publication following the administrative rules and may not 
accomplish the objective again which the banker was trying to achieve. 
 
 Member Petersen asked if an Exchange similar to the Ryder Exchange 
would be a solution for the banker, and Assistant Commissioner Entringer 
indicated that might be the solution for which the banker is seeking.  Assistant 
Commissioner Entringer indicated he would contact the banker in question and 
discuss the possibility of opening an Exchange. 
 
 
ITEMS TO BE NOTED 
 
Comptroller of the Currency 
 
 Community First National Bank, Fargo, to close branch at Main Street, 
Medora, effective 9-14-01. 
 
 Bremer Bank, NA, Grand Forks, to close branch at Caledonia & 1st Street 
NW, Hillsboro, effective 12-3-01. 
 
 Alerus Financial, NA, Grand Forks, to close branch at 110 Sheyenne Street, 
West Fargo, effective 10-22-01. 
 
 
DISCUSSION ITEMS 
 
 Chairman Karsky discussed the possibility of adding back two bank 
examiner positions because we are finding on our crews with three examiners, 
which are located in Grand Forks and Minot, it is not unusual to be down to two 
examiners because of training or vacation, and it is virtually impossible to examine 
a bank with only two examiners.  Therefore, he stated he would like to ask for 
those two bank examiner positions back.  Chairman Karsky indicated Governor 
Hoeven may not be in favor of this.  As it now stands, it is very difficult for the 
crews to examine a bank with only two people; therefore, it would be very 



beneficial to have those two positions, so there would be at least three examiners at 
a minimum at each examination. 
 
 Chairman Karsky discussed the Junior Loan Officer Training Program that 
Oklahoma is conducting where the field examiners would meet with a group of 
junior loan officers and educate them on the examination process and what it is the 
examiners are looking for and why they look for what they do.  In order for this 
program to be successful, the people that started this program in Oklahoma 
indicated it needs to be conducted by field examiners, not office staff personnel. 
 
 
NODAK STATE TRUST COMPANY, BISMARCK 
 
 Chairman Karsky indicated this item was on the confidential agenda, but 
decided to discuss it in the open session.  He indicated the trust company was 
placed in conservatorship in 1990 and had remained in conservatorship since that 
time, with no action being taken.  The trust company was originally place in 
conservatorship because at that time it was deemed to be insolvent.  Chairman 
Karsky indicated that almost immediately upon taking office as Commissioner he 
began receiving inquiries as to what the Department was going to do with Nodak 
State Trust Company.  One of the individuals was Thomas Clifford, former 
president of the University of North Dakota, who was also president of Nodak 
State Trust Company, and an individual from South Dakota, Jane Kirby.   
 

Chairman Karsky explained the only assets left in the trust company are 
$65,000 in cash and a Certificate of Deposit, which are the only assets which are 
being conserved at this point.  When the trust company was placed in 
conservatorship they were liabilities which exceeded the capital, which met the 
definition for insolvency and was the reason for placing the trust company into 
conservatorship.  However, since that time, many of those liabilities have been 
extinguished for various reasons.  Therefore, there is some question as to whether 
or not there are any liabilities which remain. 

 
Chairman Karsky indicated there are 1,000 shares of stock for the trust 

company and Jane Kirby, South Dakota, has indicated she owns 910 shares of the 
trust company.  There has been no change of control filed since the trust company 
has been placed in conservatorship and one of the problems with the trust company 
is there were huge questions as to ownership of the stock throughout the years the 
company has been in conservatorship.  Several people have come forward to make 



a claim to the stock of the trust company; however, it has been very unclear as to 
who the actual owners of the stock are.  Former Commissioner Preszler would not 
release the trust company from conservatorship because of the question of 
ownership of the stock in the trust company.   

 
Chairman Karsky stated the Department has recently received a change of 

control application from Jane Kirby; however, as of this date the Department has 
filed an action in court for declaratory judgment, including that Ms. Kirby does not 
own the trust company, that the trust company does in fact not have banking 
powers, and that this trust company is being advertised as having banking powers.  
Included in the application for change of control, the applicants are indicating that 
the trust company does have banking powers, although back in 1997-1998 former 
Commissioner Preszler amended the Articles of Incorporation to remove the 
banking powers, which the applicants are unhappy about.  The whole value to the 
trust company is the fact that it does indicate it has banking powers, and in the 
application the business plan indicates that you can do anything that a bank can do 
and is only limited by your imagination. 

 
Chairman Karsky indicated he believes if the change of control application 

is approved, Ms. Kirby would try to market this company to someone with the 
banking powers, at which point it could offer credit card programs, sub prime 
lending, any type of loans, and basically do anything a bank can do.  One problem 
is that the trust company is not insured by the FDIC, has no federal oversight, and 
the only regulatory agency is the Department and State Banking Board. 

 
Chairman Karsky indicated there was a Supreme Court ruling in 1963 and 

the reason that the Department took this action was that the Supreme Court ruled 
that the only people that could issue banking powers are the State Banking Board.  
The State Banking Board never granted approval for this trust company to have 
banking powers, and the whole value to this trust company is the banking powers.  
Chairman Karsky indicated he felt the best way to handle this situation is to go to 
court and resolve this matter.  He indicated the trust company has been in 
conservatorship too long and it is time to take action. 

 
 The Board went into closed session at 10:19 a.m., and returned to open 
session at 10:21 a.m. 
 
 
PRIVACY 



 
 Chairman Karsky discussed the request for an Attorney General’s Opinion 
by Bank of North Dakota President Eric Hardmeyer and how that would impact 
records at Bank of North Dakota. 
 
 The Board returned to closed session at 10:22 a.m., and returned to open 
session at 10:32 a.m. 
 
 
PRIVACY 
 
 Chairman Karsky indicated the Opinion the Attorney General’s Office 
issued discusses how privacy law will affect the issues at the Bank of North 
Dakota.  Chairman Karsky indicated he felt one section in the Opinion would apply 
to all of the other banks, but the Department may need to request an Opinion as to 
whether that is in fact applicable to all the other banks.  Chairman Karsky stated 
the problem is that if he would request an Opinion from the Attorney General’s 
Office at this point, it is unlikely the Attorney General would issue one because he 
does not want to influence the outcome of the pending referral election vote.  
Chairman Karsky indicated if the referral election is successful he will likely 
request an Opinion because he has gone on record saying that there is a problem 
with processing, for example, credit card transactions or ATM transactions, and he 
stated he did not want to go up to the date of the referral election saying there is a 
problem with this and then request an Attorney General’s Opinion and have that 
Opinion come out and say there is not a problem with regard to those situations.  In 
discussing this situation with the Sandy Tabor, Deputy Attorney General, she 
indicated if Chairman Karsky did ask for an Attorney General’s Opinion they may 
reply that they do not want to issue one at this time; however, if an Opinion was 
requested, it would take some heat off of Chairman Karsky so it does not appear 
that he waited until the last minute to request the Opinion.   
 
 Chairman Karsky indicated at the “Day with the Commissioner” tomorrow, 
January 30, 2002, he will spend time talking about the new law and the referral, 
what happens it we revert to the old law, and some of the problems that may be 
encountered. 
 



 The meeting adjourned at 10:35 a.m. 
 
 
 
 
______________________________  ______________________________ 
Timothy J. Karsky, Chairman   Robert J. Entringer, Secretary 
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