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- QUESTI ON PRESENTED -

Whet her the State may use public funds to purchase stock in
private corporations.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that the State of North Dakota may use public
funds to purchase stock in private corporations if the State
does so through an industry, enterprise or business created
for a public purpose.

- ANALYSI S -

The wuse of public funds in the context of the question
presented is restricted by Article X, Section 18 of the North
Dakota Constitution, the Fourteenth Amendnment of the United
States Constitution and its North Dakota counterpart, Article
|, Section 16.

Article X, Section 18 of +the North Dakota Constitution
provi des:

The state, any county or city may nake internal
i nprovenents and nmay engage in any industry,
enterprise or business, not prohibited by article XX
of the constitution, but neither the state nor any

political subdivision thereof shall otherw se | oan
or give its credit or make donations to or in aid of
any individual, association or corporation except

for reasonabl e support of the poor, nor subscribe to
or become the owner of capital stock in any
associ ati on or corporation.

N.D. Const. art. X, ? 18.

It has |ong been established that Article X, Section 18 does
not prohibit the State from maki ng | oans, giving its credit or
meki ng donations provided those activities are perfornmed

through an "industry, enterprise or business.” Gipentrog v,
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126 N.W2d 230 (N.D. 1964). The present
issue is whether Article X, Section 18 absolutely prohibits
the State from purchasing or owning capital stock in any
associ ati on or corporation.

In interpreting Article X, Section 18, +the North Dakota
Supreme Court has concluded that the section contains two
di stinct portions. The second portion, which begins "but
neither the state" and includes the phrase regarding the
purchase of capital stock, sets the initial scope and
limtation of |legislative authority.

, 103 N.W2d 245 (N.D. 1960). The first
portion of the section sets "forth an exenption to the
[imtation." [|d,._ at 253.

In other words, the second portion |limts the State's actions
by providing that unless "otherw se”" allowed, the State may

not "loan or give its credit or nmke donations to . . . nor
subscri be to or beconme the owner of capital stock . . . ." As
explained by the North Dakota Supreme Court the word
"otherwise” in this context neans "contrarily." The effect of

the use of the word "otherwise" is that the limtations placed
on a governnmental wunit by the second portion of Article X,
Section 18 do not apply if the governnmental unit is making
internal inprovenments or engaging in any industry, enterprise
or business. |d._ at 254.

There is no granmatical logic for differentiating between the
cl ause regarding | oans and the clause regarding capital stock.
Both portions are limted by the word "otherw se.” The
suprenme court recognized as nmuch when it offered the follow ng
logic for its conclusion that the limtation of the second
portion did not apply to the first portion contained in
Article X, Section 18. "It is comon know edge that a state
or anyone else cannot successfully engage in an industry, an
enterprise or a business without in some manner being involved
in a loan, the giving of its <credit or the nmaking of
donations, and that [n _sone circunstances jt night Dbe
advisable to becone the owner of capital stock in an
' i ' N Wentz, 103 N . W2d 245, 253.

(Enphasi s supplied.)

It is therefore ny opinion that Article X, Section 18 of the
North Dakota Constitution does not prohibit the State of North
Dakota from purchasing capital stock in an association or
corporation if it does so through an industry, business or
enterprise.

The other relevant constitutional provision is the Fourteenth
Amendment of the United States Constitution. That anmendment
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provides that the State may not "deprive any person of life,
l'iberty or property, w thout due process of law. "™ U. S. Const.
amend. XI V. North Dakota's Constitution contains a simlar
provision in Article I, Section 16. N D. Const. art. |, ? 16.

Under these provisions the governnent may not use public
noneys for a private purpose. Geen v, Frazier, 253 U S. 233
(1920). Thus, when the governnent spends tax dollars the
legality of that expenditure turns on whether the expenditure
was for a public or private purpose.

A public purpose is one which has as "its objective the
promotion of the general welfare of all the inhabitants or
residents within a given political division . . ." _Geen v,
Erazier, 176 N.W 11, 17; 253 U.S. 233 (1920). In Green the
North Dakota Supreme Court reviewed grain farmng's inpact on
the state's econony and the welfare of the state's
i nhabi t ants. 176 NNW at 18-20. Noting that little business
activity was conducted in the state that did not depend upon
the farmer's ability to obtain a fair price for wheat, the
North Dakota court concluded that the State MII was a public
entity created for a public purpose. Ld.

Recent econom ¢ devel opnent efforts undertaken by the
Legislature in the form of Gowing North Dakota were
established to allow North Dakota to strengthen and diversify
its econony. See i

i , 52nd N.D. Leg. (Feb. 6,
1991) (Statenent of John O son). One of the Legislature's
goals continues to be to increase the number and financi al
strength of businesses in the state and thereby pronote the
gener al wel fare of the state's residents. When the
Legi slature has determined that a particular activity wll
promote the welfare of the residents of North Dakota, the
courts will defer to the judgment of the Legislature on that
issue. Geen, 253 U S. 233 (1920).

It is therefore nmy opinion that the |egislative goal expressed
t hrough the enactnment of Growing North Dakota, including the
Future Fund, Inc., is a public purpose and public npbneys may
be spent to affect that purpose. It is my further opinion
that the State nmay use public npneys to purchase stock in
private corporations provided the purchase is nade through an
"industry, enterprise or business" which was created for a
public purpose.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. ? 54-12-01. It
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governs the actions of public officials until such tinme as the
gquestion presented is decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL
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