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Dat e i ssued: June 28, 1993

Request ed by: Wayne O. Sol berg, Fargo City Attorney

- QUESTI ON PRESENTED -

Whet her a munici pal court iIs a "court of conpet ent
jurisdiction" authorized to issue a disorderly conduct
restrai ning order pursuant to House Bill 1238.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that a municipal court is not a "court of
conpetent jurisdiction" authorized to issue a disorderly
conduct restraining order pursuant to House Bill 1238.

- ANALYSI S -

House Bill 1238, as adopted by the 1993 Legislative Assenbly,
established a new chapter to North Dakota Century Code
(ND.CC) tit. 12.1 authorizing the issuance of a disorderly
conduct restraining order and establishing penalties for
viol ation of that order.

Subdi vision 2 of Section 2 of House Bill 1238 provides:

2. A person who is a victim of disorderly conduct
or the parent or guardian of a mnor who is a
victim of di sorderly conduct may seek a
di sorderly conduct restraining order from any
court of conpetent jurisdiction in the manner
provided in this section.

House Bill 1238 does not define the term "court of conpetent
jurisdiction." Although N.D.C.C. ? 12.1-01-04(5) defines the
term "court” as including a nmunicipal court, that section does
not define the term"court of conpetent jurisdiction."

Wrds used in a statute are to be understood in their ordinary
sense, but technical words and phrases and words which have
acquired a peculiar and appropriate neaning in |aw, nust be
construed according to such peculiar and appropriate meaning
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or definition. ND.C.C 7 1-02-02 and 1-02-03.

The term "court of conpetent jurisdiction" has a | ong-standing
meaning in the |aw. A "court of conpetent jurisdiction" is
one provided for in the constitution or created by the
Legi sl ature and having jurisdiction of the subject matter and
the person. Ln re. Norton, 64 Kan. 842, 68 P. 639 (1902). A
"court of conpetent jurisdiction” is one recognized by |aw as
possessing the right to adjudicate a controversy.
' , 390 Mass. 555, 457 N E. 2d 1115 (1983).

Cities are creatures of statute and possess only those powers
and authorities granted by statute or necessarily inplied from
an express statutory grant. Ebach v, City of Munot, 469
N.W2d 801 (N.D. 1991). A rule of strict construction wll

apply in defining runicipal powers. Ld. However, the manner
and neans of exercising those powers, unless prescribed by the
Legi slature, are within the discretion of the city.

Muni ci pal courts are courts of limted jurisdiction created by

| aw. N.D.C.C. ? 40-05.1-06(5) authorizes a honme rule city to
provide for city courts and their jurisdiction and powers over

ordi nance vi ol ations. N.D.C.C. ? 40-14-01 authorizes a city
under the council form of government to have an elected
muni ci pal  judge. N.D.C.C. ? 40-15-01 grants the sane

aut hori zation to cities with a comm ssion form of governnent.

N. D. C. C. ch. 40-18 sets forth the general duties and
requi renents of a nunicipal judge. N D.C.C. ? 40-18-01 grants
t he municipal judge exclusive jurisdiction to hear, try, and
determ ne all offenses against the ordinances of a city.

A review of N.D.C.C. chs. 40-05 and 40-05.1 fails to disclose
specific powers granted to a nmunicipality to authorize by
ordi nance, or a mnunicipal court to issue, a disorderly conduct
restraining order established in House Bill 1238. Since House
Bill 1238 does not specifically vest a nunicipal court wth
jurisdiction to issue a disorderly conduct restraining order,
it is necessary to seek a grant of jurisdiction to a nunicipal
court to hear and determne this type of action in other
st at ut es.

My review of applicable North Dakota state law fails to

di sclose jurisdictional authority of a nmunicipal court to
issue a disorderly conduct restraining order pursuant to the
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procedures established in House Bill 1238.

N.D.C.C. ? 29-01-15(4) authorizes a nmunicipal judge to grant a
tenporary protection order under the particular circunstances
and for the Jlimted duration set forth in NDCC
? 14-07. 1-08. House Bil |l 1238 did not amend N.D.C. C
? 29-01-15 to enconpass disorderly conduct restraining orders
i ssued pursuant to that act.

N.D.C.C. ? 14-07.1-02 authorizes a district court or a county
court to issue a donestic violence protection order. However,
N.D.C.C. ? 14-07.1-08 authorizes, in limted circunmstances, a
magi strate, which includes a nunicipal judge, to issue a
donestic violence protection order if a district judge and
county judge are unavailable and if it is deened necessary to
protect the applicant or others from donestic violence. This
order will be of limted duration and nay be continued by the
magi strate only upon unavailability of a district and county
j udge.

Al t hough the North Dakota Legislature has granted jurisdiction
to a municipal judge to issue donestic violence protection
orders upon the unavailability of a district judge and county
judge and for a limted duration, this authority has not been
extended to disorderly conduct restraining orders established
by House Bill 1238. Since the Legislative Assenbly has not

granted the rmunicipal court jurisdictional authority over the
subject matter of a disorderly conduct restraining order, a
muni ci pal court wi || not be a “"court of conpet ent
jurisdiction" as that term is used in House Bill 1238 and

t herefore, does not possess the authority to issue the orders
envi si oned by that act.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. ? 54-12-01. It
governs the actions of public officials until such tinme as the

question presented is decided by the courts.

Hei di Heit kanp
Att orney Cener al
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Assi sted by: Robert P. Bennett, Assistant Attorney General
jfl

36



