STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 93-F-18

Dat e i ssued: Oct ober 28, 1993

Requested by: Tinothy A Priebe, Dickinson City Attorney

- QUESTI ONS PRESENTED -
l.

Whether a city that has not adopted a hone rule charter has

the authority, pursuant to NND.C.C. ? 40-57.3-01.1, to require
all liquor licensees to pay the |odging and restaurant tax.

VWhet her a city that has adopted a hone rule charter containing
the powers listed in N.D.C.C. ? 40-05.1-06, may require all
l'iquor licensees, including off-sale |iquor establishnents, to
pay the | odgi ng and restaurant tax.

Whet her the city of Dickinson, pursuant to its hone rule
charter, may require all liquor licensees, including off-sale
i quor establishments, to pay the |odging and restaurant tax,
wi t hout approval of the electors.

- ATTORNEY GENERAL'S OPI NI ONS -
I .
It is my opinion that a city that has not adopted a honme rule
charter does not have the authority, pursuant to N.D.C C

? 40-57.3-01.1, to require all liquor licensees to pay the
| odgi ng and restaurant tax.

It is my further opinion that a city that has adopted a hone

rule charter containing the powers listed in ND.CC
? 40-05.1-06, may require all liquor licensees, including
off-sale [Iiquor establishments, to pay the |odging and
restaurant tax, if such authority 1is properly inplenented

t hrough an ordi nance.
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It is nmy further opinion that whether the City of Dickinson,
pursuant to its home rule charter, may require all [|iquor
licensees, including off-sale |iquor establishnments, to pay
the lodging and restaurant tax, wthout approval of the
el ectors, is a question which relies on the interpretation of
the city charter, does not involve state |aw, and does not
have statew de significance and, therefore, | wll refrain
fromissuing an opinion on this matter.

- ANALYSES -
l.

N.D.C.C. ? 40-57.3-01.1 provides, in part:

40-57.3-01.1. City | odging and restaurant tax -
| mposition - Ampunt - Disposition - Referral. .o
[ T] he governing body of any city nmay, by ordinance,
inpose a city tax, at a rate not to exceed one
percent, upon the gross receipts of retailers on the
| easing or renting of hotel, notel, or tourist court
accommodations within the city for periods of |ess
than thirty consecutive calendar days or one nonth

and upon the gross receipts of a restaurant from any
- -
5fL3f—fﬁ——%LQQaLQd—i?9ﬂ—JH——bﬂlﬂeagﬁﬁhrfuﬂrJJﬂﬂJﬂﬁJﬂl
faxes. For purposes of this section, "restaurant"”
means any place where food is prepared and intended
for individual portion service for consunption on or

off the prem ses and "prepared" includes heating
prepackaged f ood. .

(Enphasi s added.) This statute authorizes the city to
require, by ordinance, only certain restaurants to pay the
| odgi ng and restaurant tax. It may inpose the tax on any
restaurant that neets the definition of a restaurant in

N. D. C. C. ? 40-57.3-01.1, by applying the tax to the
restaurant's gross receipts "from any sales of prepared food

or bever ages, not i ncl udi ng al coholic bever ages for
consunption off the prem ses where purchased, which are
subject to state sales taxes." N.D.C.C. ? 40-57.3-01.1.

""[Rlestaurant’ means any place where food is prepared and
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i ntended for individual portion service for consunption on or
off the premises . . . ." NDCC ? 40-57.3-01.1.

To determine whether a particular liquor |icensee can be
required to pay the lodging and restaurant tax pursuant to
N.D.C.C. ? 40-57.3-01.1, it nmust first be determ ned whether
the liquor licensee neets the definition of a restaurant in
N.D.C.C. ? 40-57.3-01.1. If the liquor licensee neets the
definition of a restaurant, then the liquor |icensee can be
required to pay the lodging and restaurant tax. Thus, the
city may apply the tax to the liquor |icensees' gross receipts
from any sale of prepared food or beverages, not including
al coholic beverages for consunption off the prem ses.

Those liquor licensees that do not fall under the definition

of a restaurant in N.D.C.C. ? 40-57.3-01.1 may choose to pay
the tax to be eligible to receive a Sunday al coholic beverage

permt pursuant to N.D.C.C. ? 5-02-05.1 if authorized by the

| ocal governing board. Letter from Attorney General Heidi
Heitkanp to Charles Whitman (June 25, 1993). Thus, a city may
apply the tax to the liquor licensee's gross receipts

described in N.D.C.C ? 40-57.3-01.1 if the liquor licensee
wi shes to be eligible for a Sunday permt.

In conclusion, it is ny opinion that a city that has not
adopted a honme rule charter does not have the authority,
pursuant to N.D.C.C. ? 40-57.3-01.1, to require all 1liquor
licensees to pay the | odging and restaurant tax. Only those
liquor licensees neeting the definition of a restaurant in
N.D.C.C. ? 40-57.3-01.1 can be required to pay the tax and the
tax may be applied to only those gross receipts described in
N.D.C.C. ? 40-57.3-01.1.

A hone rule city my, if included in the <charter and
i npl ement ed t hrough an ordi nance "l evy and coll ect taxes .
for its public and proprietary functions, activities,
oper ati ons, undert aki ngs, and inprovenents." N. D. C. C.
? 40-05.1-06(2). A hone rule city may also, if included in
the charter and inplenented through an ordi nance, "inpose

. sales and use taxes in addition to any other taxes inposed
by law." N D.C.C. ? 40-05.1-06(16).

If the foregoing |anguage from subsections 2 and 16 of
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N.D.C.C. ? 40-05.1-06 is included in the charter and the tax
is properly inplemented through an ordinance, a hone rule city

may require liquor licensees, even those that do not neet the
definition of a restaurant in N.D.C.C. ? 40-57.3-01.1, to pay
the lodging and restaurant tax. Al so, the ordinance my

authorize the tax to be applied to gross receipts beyond those
described in NND.C.C. ? 40-57.3-01.1, so that the tax could be
applied to gross receipts fromthe sale of alcoholic beverages
for consunption off the prem ses, for exanple. See 1993 N.D
Op. Att'y Gen. 40 for guidance on how to properly adopt an
ordi nance to inplenent a power in the honme rule charter.

In conclusion, it is ny opinion that a city that has adopted a

home rule charter containing the powers listed in N.D. C C
? 40-05.1-06, may require all liquor |licensees, including
off-sale |iquor establishments, to pay the |lodging and
restaurant tax, if such authority is properly inplenented

t hrough an ordi nance.

The City of Dickinson's home rule charter lists the power
provided in subsection 2 of NND.C.C. ? 40-05.1-06 to "levy and
collect taxes . . . for its public and proprietary functions,
activities, operations, undertakings, and inprovenents.” City

of Di ckinson Home Rule Charter, pages 1-2 (May 22, 1990). The
City of Dickinson's hone rule charter also contains the
foll owing authority:

16. To inpose registration fees on notor vehicles,
or sales and use taxes in addition to any other
taxes i nmposed by law. Any sales and use tax not
specifically authorized by statute created by
the Board of City Comm ssioners through the
powers stated herein nust be approved by a
maj ority vote of the qualified electors of the
City of Dickinson before enactnent.

City of Dickinson Home Rule Charter, page 3 (May 22, 1990).

The first sentence in part 16 of the home rule charter is
identical to that in subsection 16 of N.D.C.C. ? 40-05.1-06

The | egislative history regardi ng the passage of subsection 16
i ndicates that subsection is referring to any sales and use
taxes generally, and not just sales and use taxes on notor
vehi cl es. See Legislative History of S. Bill No. 2431, 48th
N. D. Leg. (1983).
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The second sentence in part 16, quoted above, is unique to the
home rule charter of the City of Dickinson. This sentence
would appear to mean that any sales and wuse tax not
specifically authorized by statute nust be approved by a
maj ority vote of the electors of the City of Dickinson.
However, in order to respond as to whether an election is
required, it wuld be necessary to research the history
involved relating to the inclusion of the second sentence in
part 16 in the City of Dickinson's honme rule charter. Was it
intended to apply to any sales and use taxes, and not just
not or vehicle sales and use taxes? Also relevant would be the
reasonabl e understanding of the voters who approved the hone
rule charter. Was the nmeaning represented by the governing
body to the voters preceding the vote?

As indicated above, this issue involves |anguage that is
unique to the City of Dickinson's home rule charter and
i nvol ves factual questions that nust be reviewed at the |oca

| evel . Traditionally, the Attorney GCeneral's office has
generally refrained from issuing opinions on questions of |aw
solely pertaining to the neaning of |anguage in home rule
charters unless the question relates to the neaning of the
particul ar statute authorizing the honme rule powers, i.e.,
N.D.C.C. ? 40-05. 1-06. Letter from Attorney General Heidi
Heitkanp to Senator Jim Dotzenrod (May 26, 1993). " An
attorney general's use of the authority to issue opinions on
questions of |aw should be Ilimted to those questions
i nvol vi ng state | aw, or questi ons havi ng st at ewi de
significance."” Ld. at 1-2.

It is, therefore, ny opinion that whether the City of
Di cki nson, pursuant to its home rule charter, may require all

l'iquor licensees, including off-sale |iquor establishnments, to
pay the lodging and restaurant tax, wthout approval of the
electors, is a question which involves an interpretation of

the city charter which should be left to |local interpretation.

Since the question does not involve state |aw and does not
have statewide significance | wll refrain from issuing an
opinion on this matter.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. ? 54-12-01. It
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governs the actions of public officials until such time as the
gquestion presented is decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: Leah Ann Schnei der
Assi stant Attorney General

vkk
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