LETTER OPI NI ON
93-L-216

June 28, 1993

Sar ah Vogel

Comm ssi oner of Agriculture
St ate Capi tol

600 East Boul evard Avenue
Bi smar ck, ND 58505

Dear Comm ssi oner Vogel:

Thank you for your My 18, 1993, letter inquiring
whet her state's attorneys are required to provide
| egal assistance to county weed boards and county weed
board officers in connection with the enforcenent of
N.D.C.C. ch. 63-01.1.

N.D.C.C. ch. 63-01.1 provides a conprehensive program
to eradicate or control the spread of noxious weeds on
lands in the state. A | andowner whose property is
found to be infested wth noxious weeds may be
required to take renedial neasures set by the county

weed board. N.D.C.C. ? 63-01.1-08(2).

The Conm ssioner of Agriculture, a county weed contro

board appointed by the Board of County Conm ssioners,
and a designated county weed control officer are
charged with enforcenent of the chapter. N. D. C. C.
7?7 63-01.1-02(2), (5), (6); 63-01.1-03; 63-01. 1- 04;
? 63-01.1-04.1(1).

This office previously concluded that a state's
attorney has an inplied duty to generally advise
county weed boards, but "does not have the duty or
authority to represent the county weed board in civi

actions without a specific statutory grant of such
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power and duty.” Letter from Attorney General
Ni cholas J. Spaeth to John R Gregg (April 22, 1985).

At the time of that opinion, N.D.C.C ? 63-01.1-08(4)
provided for paynment of a fine for failure to take

remedi al measur es. Fines <collected were to be
deposited with the State Treasurer and credited to the
state school fund. N. D. C. C ? 63-01.1-08(4).

N.D.C.C. ? 63-01.1-15(2)authorized the weed control
board to pursue court action to enforce a civil
penalty of wup to $500 for failure to conply wth
required renmedi al action.

In 1991, N.D.C.C. ? 63-01.1-08 was anended to provide
that fines collected were to be deposited with the
county treasurer and credited to the county weed board
fund. 1991 N.D. Sess. Laws ch. 711, ? 4. Anmendnents
to NDCC ?63-01.1-08 by the 1993 Legislative
Assenmbly, which beconme effective August 1, 1993,
elimnate fines and expand the schenme for inposition

of penal ties for nonconpl i ance W th remedi al
requi renments. S.B. 2523, ?7? 8, 12. Section 12 of
Senate Bill 2523 specifically provides that persons
failing to conply wth renedial requirenents "are
subject to a civil penalty. . . . All  penalties

coll ected pursuant to this section nust be deposited
with the treasurer of the [county] and credited to the
weed control fund in the [county] in which the penalty
originated. . . ."

The recent amendnents to N.D.C.C. ch. 63-01.1 require
an analysis and conclusion different from that
contained in the earlier Gregg opinion concerning the
duty of a state's attorney to represent the weed
control board in | egal actions.

N.D.C.C. ? 11-16-01 states in pertinent part:

Duties of the state's attorney. The state's
attorney is the public prosecutor, and shall:
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6. Prosecute . . . all actions for the
recovery of debts, fines, penalties, and
forfeitures accruing to the state or to
[the state's attorney's] county.

Because penalties for nonconpliance with county weed
board notices requiring |andowers to control or
eradi cate noxious weeds (or pests) nust be deposited
with the county treasurer and credited to the county
weed control fund, it is nmy opinion that the penalty
accrues to the county. It is ny further opinion that
pursuant to N.D.C.C. ? 11-16-01(6), state's attorneys
have a duty to represent a weed control board in
actions to recover fines wunder ND.C.C. ? 63-01.1-
08(4). Ef fective August 1, 1993, penalties under
NND.C.C. ? 63-01.1-15(2) are to be deposited with the
Treasurer and, therefore, the state's attorney wll
have a duty to recover penalties under NND.C.C. ? 11-
16-01(6).

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

tan jfl



