LETTER OPI NI ON
93-L-258

Sept enber 9, 1993

Comm ssioner Gary D. Preszler
Departnent of Banking and
Fi nanci al Institutions
St at e Capi tol
600 E Boul evard Avenue
Bi smarck, ND 58505- 0080

Dear Conm ssioner Preszler:

Thank you for your August 6, 1993, Iletter asking
whether it would be legally permssible for a credit
union to purchase an excess deposit insurance policy.

Credit Unions and simlar financial institutions can
exercise only the powers conferred upon them by the
| egi sl ative body authorizing their creation either by
express ternms or by necessary inplication. | owa
Credit Union League v. |lowa Departnent of Banking, 268
N.W2d 165, 171 (lowa 1978); Divide County v. Baird
212 N.W 236, 238 (N.D. 1927). For a credit union to
proceed with a new activity, it nust show that the new
activity is allowed by statute in express ternms or is
necessary or requisite to an expressed power. | owa
Credit Union League, 268 N.W2d at 171.

A credit uni on IS "a cooperative, nonprofit
associ ation organi zed for the purposes of encouraging
thrift anong its nmenbers, creating a source of credit

at a fair and reasonable rate of interest, and
providing an opportunity for its nmenbers to inprove
their economc and social condition." Nort h Dakota
Century Code (N.D.C.C.) ? 6-01-02(7). Credit wunions

have the authority to receive the savings of their
menbers on shares or deposits, to make loans, to
deposit nmonies in financial institutions authorized to
recei ve deposits, to invest in certain securities, to
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borrow nmoney, to sue and be sued, and to hold and
convey real est at e. N.D.C.C. ? 6-06-06. State
chartered <credit wunions may also engage in any
activity in which they could engage if they were
federally chartered and which is authorized by the
State Credit Union Board's rules. N.D.C.C. ? 6-06-
06(11). Finally, a credit union is authorized "[t]oO
exercise any incidental power necessary or requisite
to enable the credit union to carry outeffectively the
busi ness for which it is incorporated.” ND.C.C. ? 6-
06-06(12).

NND.C.C. ? 6-06-06.1 requires every state chartered
credit union, except for the North Dakota Central
Credit Union, to insure their accounts wth the

Nati onal Credit Union Adm nistration (NCUA). I NCUA
deposit insurance was not required or even not
expressly aut hori zed, t he procur ement of this

i nsurance would be perm ssible as an incidental power,
necessary, convenient, and expedient to carry out the
busi ness for which the credit union was incorporated.
N.D.C.C. ? 6-06-06(12). See Weir v. United States,
92 F.2d 634, 637 (7th Cir. 1937).

The National Credit Union Admnistration Board is
authorized to insure the nenber accounts of credit
unions organized under state |aw when such credit
unions meet NCUA eligibility requirenents. 12 U.S.C

? 1781(a). Menber accounts in insured credit unions
are insured to a maxi mum of $100, 000. 12 U.s.C ?
1787(k)(1). For exanple, "[f]Junds owned by an
i ndi vidual and deposited [are] . . . insured up to
$100,000 in the aggregate.” 12 C.F.R ? 745.3(a)(1).
"Joi nt accounts are i nsur ed separately from

i ndi vidual accounts wup to a maximum of $100, 000
provided that each of the co-owners has personally
signed an account signature card and has a right of
wi t hdrawal on the sanme basis as the other co-owners.”

12 C.F.R ? 745.8(b).

An apparent concern with the safety of deposits in
anounts that exceed the federal governnent's insurance
limt of $100,000 pronmpts the credit unions' desire
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for excess deposit insurance. Because this activity
is not expressly authorized by statute, whether it is

| egal |y perm ssible depends on whether it can be said
to constitute an "incidental power”™ wunder N.D C C
? 6-06-06(12). The test is whether the purchase of an
excess insurance policy is closely related to the
exerci se of an express power and useful to carry out
the established business of a credit union. See First
Nati onal Bank of Eastern Arkansas v. Taylor, 907 F.2d
775, 778 (8th Cir. 1990) ("The "incidental powers' of
nati onal banks are not limted to activities that are
deenmed essential to the exercise of express powers.
Rat her, ~courts have analyzed the issue by asking
whet her the activity is closely related to an express
power and is wuseful in carrying out the business of
banking."); _Arnold Tours, Inc. v. Canp, 472 F.2d 427
(1st Cir. 1972).

Whet her providi ng excess deposit insurance constitutes
an incidental power turns on factual determ nations
which rest within the jurisdiction of the State Credit
Uni on Board. Al t hough not determnative, it is
interesting to note that the National Credit Union
Adm ni stration Board has pronulgated a rule that
requires every federally-insured <credit union to
notify its mnenbers if excess deposit insurance is

term nat ed. See 12 C. F.R 7?7 741.10. Al t hough |
cannot provide a definitive answer to your question, |
trust that you wll find the foregoing discussion
useful .

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

dc/ krb



