LETTER OPI NI ON
93-L- 267

Sept enber 13, 1993

Representative Jim Torgerson
District 2

HCl, Box 22

Ray, ND 58849

Dear Representative Torgerson:

Thank you for your letter asking if 1993 House Bil
1003, section 25 (1993 N.D. Sess. Laws ch. 3, ? 25)
applies to the Col unmbus School District even though it
made a decision to close its school before the
effective date of the Act. Your letter indicates the
Col umbus School District obtained pronises from other
school districts in the area to agree to waive tuition
for any students going to those districts from the
Col unbus School District if it closed.

Prior to 1993 legislative action, North Dakota Century
Code (N.D.C.C.) ? 15-40.2-04 allowed school districts
to enter into witten agreenents wth respect to
certain students whereby a receiving district agreed
to not charge a residence/sending district tuition for
educating the children covered by the agreenent. This
process required the authorization of the residence
district for the student to attend the receiving
district (absent the application and appeal process of

N.D.C.C. ? 15-40.2-05).

1993 Senate Bill 2187 (1993 N.D. Sess. Laws ch. 196)
anended N.D.C.C. ?? 15-40.2-01, 15-40.2-02, and 15-

40. 2- 04. This bill was finally passed by the
Legi slature on March 8, 1993. Final Bill Status
Report, 53rd N.D. Leg. Assenbly, p. 201 (1993).
Senate Bill 2187 anended N.D.C.C. ? 15-40.2-01 by

creating a new subsection which states:

2. When a school district ceases to provide
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educational services to an entire grade level, the students in
that grade |evel may attend school at a public school of their
choice, outside their district of residence wthout going
t hrough the procedures outlined in section 15-40.2-05. The
school district of residence shall either pay tuition or seek
a tuition waiver fromthe admtting school district.

The anendnment to N.D.C.C. ? 15-40.2-04 made by 1993
Senate Bill 2187 allowed a school district to accept
students from another district that had ceased to
provide the students' grade |evel wthout charging
tuition for educating the students.

1993 House Bill 1003, section 25, also anended
N.D.C.C. ? 15-40. 2-04. This bill was finally passed
by the Legislative Assenbly on April 24, 1993. Fi nal
Bill Status Report, 53rd N D Leg. Assenbly, p. 2
(1993). The anmendnent made by 1993 House Bill 1003 to
N.D.C.C. ? 15-40.2-04 allows a school district to
accept a student from another district w thout paynent
of tuition if the sending district offers the sane
grade level as that in which the student desires
enrollment in the admtting district.

Both 1993 Senate Bill 2187 and section 25 of 1993
House Bill 1003 becane effective August 1, 1993.
Because House Bill 1003 was enacted by the Legislative
Assenbly later than Senate Bill 2187, the terns of
House Bill 1003 are controlling with respect to the
amendnent made to N.D.C.C. ? 15-40.2-04 if the two
bills are in irreconcilable conflict. NND.CC ? 1-
02-09. 1. The anmendnents to N.D.C.C. ? 15-40.2-04 nmade
by House Bill 1003 have been deened controlling and

printed in the North Dakota Century Code.

The docunents attached to your letter indicate that at
its Novenber 10, 1992, neeting, the Colunbus School
Board voted to close its high school (grades 7 - 12)
and defer a decision with respect to closing its grade
school . Those docunents further indicate that the
school boards for Burke Central School District and
Di vide County School District passed notions stating
they would offer tuition waivers to Colunmbus School
District students if the Col unbus School cl oses. You
also attach a letter dated July 13, 1993, from the
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Col umbus school superintendent stating he was told by
the Powers Lake School District superintendent that
Powers Lake School District would offer tuition-free
agreenents to any Col unmbus District students
interested in going to the Powers Lake School
District.

Article VII1 of the North Dakota Constitution provides
in part:

ARTI CLE VI | |

EDUCATI ON
Section 1. . . . the legislative assenbly
shall nmake provision for the establishment and
mai nt enance of a system of public schools which
shall be open to all children of the state of

North Dakota and free from sectarian control.

Section 2. The legislative assenbly shall
provide for a wuniform system of free public
school s t hroughout the state,

Section 4. The legislative assenbly shall
take such other steps as mnay be necessary to
prevent illiteracy, secure a reasonable degree of
uniformty in course of study, and to pronpte
i ndustri al, scientific, and agricul tural

i nprovenents.
N.D. Const. art. VIII, ? 1, 2, 4.

Interpreting these provisions of the constitution, the
Nort h Dakota Suprene Court stated:

Thus the legislature is given the power to
establish a conplete and efficient system for

education of the youth of this state. It is not
limted in that power by any action or desire of
the different communities of the state. It can

provide for the boundaries and changes of
boundaries of school districts, for the |evy of
taxes for school purposes and for such other
matters as to it seens necessary in order to
carry out the provisions of the constitution.
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The inhabitants of a school district have no
property rights in the boundaries thereof or in
the mai ntenance of their district. The formation
of school districts is entirely within the power
of the legislature.”

Anderson v. Peterson, 54 N.W2d 542, 551 (N.D. 1952).

It is therefore clear that the Legislature has full
control over the creation and maintenance of school
districts involving boundaries, taxes, and "such other
matters as to it seenms necessary in order to carry out
the provisions of the constitution.” The Legislature
has the authority to change the ability of school
districts to grant tuition waivers as it did in 1993
House Bill 1003. Ef fective August 1, 1993, this bill
limts a school district's acceptance of tuition-free
students from other districts to students from those
districts that offer the sane grade level in which the
student in question is enrolled.

Based on upon the above, it is my opinion that 1993
House Bill 1003, section 25, as codified in N.D C C
? 15-40.1-04(1)(b), applies to the Colunbus School
District and to its relationship with any school
district which students residing in the Colunbus
School District seek to attend. 1993 House Bill 1003
simlarly regulates the conduct of all North Dakota
school districts from and after its effective date.
Pre-exi sting agreenents or arrangenents made by school
districts under prior law are rendered ineffective.
Furthernmore, the option for school districts of
residence to "seek a tuition waiver fromthe admtting
school district” when a district ceases to provide

educational services to an entire grade Ilevel, as
contained in Senate Bill 2187, (N.D.C.C. ? 15-40.2-
01(2)) has likewi se been rendered ineffective by the

Legi slature's subsequent passage of 1993 House Bill
1003, Section 25, which regulates the conduct of
recei ving school districts.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL
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rel/krb
cc: Ken Kayl or
Marilyn Undhj em
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Representative Jim Torgerson
District 2

HCl, Box 22

Ray, ND 58849
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M. Ken Kayl or
PO Box 126
Col umbus, ND 58727
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Ms. Marilyn Undhjem
Col umbus Public School s
PO Box 45
Col umbus, ND 58727



