LETTER OPI NI ON
93-L-281

Sept enber 27, 1993

M. F. C. Rohrich

Emmons County State's Attorney
P. O. Box 657

Li nton, ND 58552- 0657

Dear M. Rohrich:

Thank you for your Septenber 1, 1993, letter and your
subsequent |etter of Septenmber 9, 1993, requesting an opinion
about the neaning of various provisions in N.D.C.C. ? 44-02-05
regarding the filling of a vacancy on the board of county
comm ssioners, and the effect of taking the oath of office.

N.D.C.C. ? 44-02-05 provides for the manner of filling a
vacancy on the board of county comm ssioners. You ask whet her
the statute requires a mpjority vote of the officers referred
to in the statute, or, on the other hand, a mpjority vote of

the officers voting. N.D.C.C. ? 44-02-05 states, in part:

When a vacancy occurs in the board of county
conm ssioners, the remaining nmenbers of the board, wth
the county judge and auditor, inmmediately shall appoint
sone suitable person to fill such vacancy from the
district in which such vacancy occurred. If a mpjority of
such officers fails to agree upon a person to fill such
vacancy, the county treasurer shall be called in and

shal|l act as an additional nmenber of such board to fill
t he vacancy.

(Enphasis supplied.) This statute requires specific officers
to neet and deternmine, by a majority vote "of such officers”,
who shall fill the vacancy. Gven a plain reading of this
specific statutory language, it is nmy opinion that the statute
requires a majority vote of all of the officers listed in the
statute. See N.D.C.C. ?? 1-02-02, 1-02-083. Thus, if there
are four remai ni ng menber s of t he board of county
conmm ssioners, the statute would require agreenent by four of
the six officers (the four remaining county comm ssioners, the
county judge, and the county auditor) on a person to fill the
vacancy.

If a mjority of the officers cannot agree, the county
treasurer acts as an additional nenber of the board to fill
t he vacancy. The board, thus, would take action to make the
appointnment, wth the county treasurer now acting as an
addi ti onal nenber of the board. The county treasurer's act is

sufficiently formal if the county treasurer determ nes and
declares which of the two candidates is elected, rather than
going through the formality of casting a ballot. Small v.

One, 8 A 152 (Me. 1887).



In the case at hand, the county treasurer chose to flip a coin
to determne which candidate would receive her vote. The
manner in which an elected official chooses to cast her vote
may be a matter of concern to the electorate. However, there
is no state Jlaw prohibiting an elected official from
determ ning her vote by the flip of a coin. Therefore, it is
my opinion that the manner in which the county treasurer voted
was | awful .

The fact that the flipped coin rolled off the table and fell
to the floor does not appear to be a problemin itself since

it was verified by the official teller. However, if the
appointing board had its own rule regarding this matter,
conpliance with such rule would be necessary. As | understand

it, no such rule existed.

Finally, you ask about the effect of taking the oath of

office. "A public office, being a trust . . . created for the
benefit of the people, can be obtained only in the manner
prescribed by law. . . ." 63A Am Jur.2d Public Oficers and
Enpl oyees ? 87 (1984) (footnotes omtted). "It nmay be said

that an appointnent to office is made and is conplete when the
last act required of the person or body vested wth the
appointing power has been performed.” 1d. ? 106 (footnote
omtted). Gven the foregoing, it is nmy opinion that if a
candidate is not lawfully appointed, the candidate's taking of
the oath of office does not vest in the candidate a | awful
right to hold the office.

| trust this discussion will be of assistance to you.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

| as/ pg



