LETTER OPI NI ON
93-L-286

Oct ober 5, 1993

M. Jim Heck, Director
Informati on Servi ces Divi sion
O fice of Managenent and Budget
St ate Capi tol

600 East Boul evard Avenue

Bi smarck, ND 58505-0100

Dear M. Heck:

Thank you for your letter asking whether the access
number or |ine surcharge inmposed under 1993 House Bil
1028, North Dakota Century Code (N.D.C.C.) ch. 54-
44.8, applies to paging services and to nobile radio
t el ephone servi ces.

N.D.C.C. ch. 54-44.8 was enacted in furtherance of
part of the Anmericans Wth Disabilities Act of 1990,
? 401, and its amendment s to t he Feder al
Conmmuni cati ons Act of 1934. 47 U.S.C. ? 225. See
N.D.C.C. ? 54-44.8-08.

The North Dakota act establishes a program for a
tel ecommuni cations relay service for persons who are

conmuni cati ons-i npai r ed. The act defines the service
as:

. . . a statewde service through whhich a
comruni cati ons-inpaired individual, using specialized
tel ecommuni cati ons equi pnent, may send and receive
messages to and from a noncommunications-inpaired
i ndi vi dual whose tel ephone IS not equi pped with

specialized telecomunications equipnment and through
whi ch a noncommuni cations-inpaired individual, by using
voi ce communi cation, may send and receive nessages to and
froma communi cations-inpaired individual.

The act defines a radio communications service
provi der as "a tel ecommunications conpany that
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provides radio conmmunication service or cellular
service to nmenbers of the general public who are its

custoners.” N.D.C.C. ? 54-44.8-01(8).

N.D.C.C. ? 54-44.8-01(10). The Information Services
Division of the State of North Dakota, through
contractors, is to create and adm nister the program

to provide this service.
To pay for the service, the Public Service Comm ssion

w |l annually establish a surcharge to cover the cost.

The surcharge will be billed to every custonmer of a
"l ocal exchange conpany or radi o communi cati ons
service provider." N.D.C.C. ? 54-44.8-08.

Your question concerns the applicability of this act
to nmobile radio tel ephone or paging services. It is
my understanding that a nobile radio tel ephone system
allows users to communicate in a two-way conversation
with a nobile radio telephone to a regular wred
tel ephone or another nobile radio telephone. A mobile
radio telephone in wuse is assigned a nunber that
allows it access to the nmobile radio telephone
conmmuni cati on system A paging system on the other
hand, is normally a one-way conmuni cation system where
t he user of the paging device ("beeper”) nerely gets a
signal to call a certain nunber or a prearranged
number . To get access to the paging system one nust
use a touch tone phone, dial a regular telephone
access numnber, and then use the touch tones to dial
the relevant code nunbers to activate the pager.
After the nessage is received, the person with the
pager uses regular two-way telephone or radi o
communi cation to <call and converse. ATS Mbbile
Tel ephone, 1nc. v. GCeneral Comunications Conpany,
Inc., 282 N.W2d 16, 18 (Neb. 1979).

It is ny opinion that radio comunication service
provi ders includes providers of nobile radio tel ephone
systens. The North Dakota teleconmunications relay
service is intended to allow the exchange of nessages
in a manner equivalent to customary two-way tel ephone
conmuni cat i on. Mobi |l e tel ephone systens are another
met hod of conducti ng a t wo- way t el ephone
communi cati on.
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Application of the tel econmunications relay service to
two-way comrunication is consistent with federal |aw.
Under the federal statute, the teleconmunications
relay service nmust allow a hearing or speech inpaired
person to conmunicate "by wire or radio with a hearing
i ndividual in a manner that is functionally equival ent
to the ability of an individual who does not have a
hearing inpairment or speech inpairment to comunicate
using voice communication services by wire or radio
Such term includes services that enable two-way
conmuni cati on between an individual who uses a TDD or
ot her nonvoice term nal device and an individual who

does not use such a device." 47 U S.C. ? 225(a)(3).

Because a paging system is normally a one-way
conmuni cation, it is my opinion that a paging system
is not covered under the act.

It is therefore ny opinion that N.D.C.C. ch. 54-44.8
applies to tel ephone and radi o comruni cati ons service
providers providing a two-way conmmunications system
and that the surcharge applies to nobile radio
t el ephone service nunbers but not to paging services.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

rel/pg



