LETTER OPI NI ON
93-L-294

Oct ober 19, 1993

Dr. Jon R Rice

State Health O ficer
State Capito

Bi smarck, ND 58505-0200

Dear Dr. Rice:

Thank you for your letter regarding the State
Departnment of Health and Consolidated Laboratories’
role in the establishment and operation of a nurse
ai de registry.

Under f eder al I aw, a state nust nmeet certain
requirenents relating to "skilled nursing facilities"”
and "nursing facilities" for purposes of Medicare and
Medi cai d participation. See 42 U.S.C. A ?? 1395i-3(e)

and 1396r(e). One such requirement is for the
establi shment and naintenance of a nurse aid registry
of all individuals who have satisfactorily conpleted a

specified nurse ai de training and conpet ency
eval uation program or a nurse aide conpetency
eval uati on program 1d. The federally required
registry nust provide for the inclusion of specific
docunmented findings by a state of resident neglect or
abuse or m sappropriation  of resi dent property

involving an individual listed on the registry. Ld.
Further, the state nust provide for a process for the
recei pt and tinmely review and investigation of

al |l egati ons of neglect and abuse and m sappropriation
of resident property by a nurse aide through the state
agency responsible for the survey and certification of
nursing facilities . 42 U.S.C. A 7?7 1395i-3(9g)(1)(c)
and 1396r(g)(1)(c).

The Health Care Financing Adm nistration within the
Feder al epartnment of Health and Human Services has
adopted rules surrounding the requirenents for states
and long term care facilities for Medicare and
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Medi caid participation purposes. See 42 C.F.R pt.
483. Al skilled nursing facilities and nursing
facilities must report al | "alleged violations
involving mstreatnent, neglect, or abuse, including
injuries of wunknown source, and m sappropriation of
resident property" as well as the "results of all
investigations” to the State survey and certification
agency. 42 C.F.R ? 483.13(c)(2) and (4).
Furthernmore, the regulation dealing with the operation
of the nurse aide registry, provides that "[t]he
State may contract the daily operation and mai ntenance
of the registry to anonstate entity. However, the
State must mai ntain accountability for overal |
operation of the registry and conpliance with these
regul ati ons. [Additionally], [o]lnly the State survey
and certification agency my place on the registry
findings of abuse, neglect, or msappropriation of

property." 42 C.F.R ? 483.156(b).

In North Dakota, the State Departnent of Health and
Consol i dat ed Laboratori es, as t he state entity
responsible for licensing nobst health institutions
under N.D.C.C. ? 23-16-03, is the state survey and
certification agency. See 42 U. S.C. A ?? 1395aa and
1396a(a) (33). Agreenents with the Secretary of Health
and Human Services as well as agreenents or
menmor anduns of understandi ng between the State Health
Departnent and the State Departnment of Human Servi ces,
as the designated state agency to adm nister the
medi cal assi stance program see 42 U.S. C A
? 1396a(a)(5) and N D.C.C. ?? 50-06-05.1(1) and 50-
24.1-01.1, have been reached to facilitate this role
of the State Health Departnent. See generally
N.D.C.C. ? 23-01-11.

You indicate that the State Health Departnment has from
the start assunmed responsibility for establishing and
mai ntaining a nurse aid registry for Medicare and
Medi cai d participation purposes. An agreenent between
the State Departnent of Human Services and the State
Departnment of Health and Consolidated Laboratories was
entered into in 1989 for the Health Departnment to
establish and nmaintain a nurse aide registry for
pur poses of nedical assistance. See 42 U S.C A
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? 1396r(e)(2). You indicate that the State Health
Departnment initially contracted with the North Dakota
Board of Nursing to establish and manage the nurse
ai de registry but t hat al | i nvestigation of
al |l egati ons of abuse, neglect and m sappropriation of
resident property were and are conducted by the
Departnment directly. You indicate that the Departnent
decided not to renew the contract with the Board of
Nursing in July of 1992.

In 1991, the North Dakota Legislature amended North
Dakota Century Code ch. 43-12.1 giving the Board of
Nursing regulatory authority over "assistants to the

nurse” as well as establishing under the Board of
Nursing a registry of each person neeting the
definition of an assistant to the nurse. See 1991
N. D. Sess. Laws ch. 453. Your questions essentially

ask what effect these |egislative changes have on the
Departnment of Health's authority and obligation to
ensure that a nurse aide registry neeting the federa

requi rements i s nmaintained.

As alluded to above under the federal requirenments a
process for the receipt and tinely review and
i nvestigation of allegations of neglect, abuse, and
m sappropriation of resident property by nurse aides
must be established_through the agency responsible for
survey and certification of nursing facilities. 42
U.S. C A 7?7 1395i-3(g)(1)(c) and 1396r(g)(1)(c).
Al t hough any state agency may nmaintain and operate the
registry and conduct investigations into alleged
incidents of abuse, neglect, or msappropriation by
nurse aides, only the survey and certification agency

may pl ace findings of abuse, negl ect or
m sappropriation on t he registry. 42 CFR
? 483.156(b) (2). Further the state survey and

certification agency nmust receive reports of alleged
i ncidents of abuse, neglect, or msappropriation from
the long term facilities in which the alleged
i ncidents have occurred. 42 C.F.R 7 483.13(c)(4).
No provisions for these requirenents were contained in
the 1991 or subsequent anendnents to North Dakota
Century Code ch. 43-12.1.

In your letter you suggest that the regulatory
authority of the Board of Nursing over "assistants of
the nurse" (defined in NDCC ? 43-12.1-02(1) as
persons perform ng functions del egated and supervised
by a licensed nurse) does not extend to all persons
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who are defined as nurse aides for federal purposes
which includes all persons providing nursing or
nursing related services regardl ess of whether or not
such activities are delegated and supervised by a
i censed nurse. 42 U.S.C. A ?? 1395i-3(b)(5)(F) and
1396r (b) (5)(F). Additionally, you point out a nunber
of statutory and adm nistrative provisions of the
Board of Nursing which appear at odds with the federa

requi renents. Pertinent, | believe, is N D Adm n.
Code ? 54-07-01-01 relating to the Board of Nursing's
statenment of intent regarding its admnistrative rules
governi ng assistants to the nurse:

The 1991 legislative assenbly enacted | egislation
declaring that it is the policy of the state to regulate
t hrough the board of nursing the practice of nursing,
those engaged in licensed nursing practice, and those
persons who assist in the practice of nursing. Ot her
gover nnent al agencies, through inplenentation of federa
standards and regulation, may also be charged with the
regul ati on of those who assist in the practice of nursing
and specific health care agencies, and it is the intent
of the board to recognize other state registries that my
exi st, rather than duplicating those services.

G ven the above, it is ny opinion that the authority
that is given to the board of nursing to regulate and
mai ntain a registry of assistants to the nurse is not
intended to displace the Health Departnent's authority
to establish and nmintain a nurse aide registry

meeti ng t he f eder al Medi car e and Medi cai d
requi renments. N.D.C.C. ? 23-01-11(2) provides that
the "state departnent of health and consolidated
| aboratories may . . . [a]ldopt rules necessary to

enable the state to be in conpliance with any federa

laws in order to qualify for any federal funds related
to nmedical facilities or agencies licensed by the
[ Departnent]." This provision clearly grants to the
Departnment the authority as well as the obligation to
establish by rule a nurse aide registry nmeeting the
federal requirenents. The Departnent may, but is not
required to, contract with the Board of Nursing to
perform sone of the daily operation and mai ntenance of
the registry. If the departnent cannot reach an
agreenent with the Board of Nursing to carry out sone
of the del egatable responsibilities otherw se borne by
the Departnent, it is ny opinion that the Departnent
must maintain and operate a separate and independent
registry which neets the federal requirenments for
states in order for North Dakota providers to be
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eligible to participate in Medicaid and Medi care.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL
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