LETTER OPI NI ON
93-L-329

Novenmber 12, 1993

Ms. Carla J. Smth, CEO

Nort h Dakota Future Fund, Inc.
M. Warren Enyart, CEO
Technol ogy Transfer, Inc.

1833 East Bi smarck Expressway
Bi smar ck, ND 58504

Dear Ms. Smith and M. Enyart:

Thank you for your August 19, 1993, and Septenber 9,
1993, letters asking when the anounts appropriated by
the 53rd North Dakota Legislative Assenbly in Senate
Bill 2021 to the North Dakota Future Fund and
Technol ogy Transfer, Inc., nust be transferred. You
specifically ask whether the O fice of Managenent and
Budget may prorate transfers throughout the biennium
and how interest to the funds nust be credited.

Section 1 of Senate Bill 2021 (1993 N.D. Sess. Laws
ch. 42) nmade an appropriation from the general fund
"to the various divisions of the Departnent of
Econom ¢ Devel opnment and Finance for the purpose of
defraying the -expenses thereof”™ for the 1993-1995
bi enni um Thereafter, a list of Iline itenms was
provided, including line items for the "Future Fund"
and "Technol ogy Transfer, Inc."

Section 23 of Senate Bill 2021 declared the line itens
for the Future Fund and Technol ogy Transfer, Inc., in
section 1 of the bill to be energency neasures.

The adm nistration of the Departnment of Econonic
Devel opnment and Finance appropriations that are
transferred to the North Dakota Future Fund and to
Technol ogy Transfer, 1Inc., vary in design, but are
simlar in operation. The first appropriation noneys
are transferred directly to the North Dakota Future
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Fund as a statutorily created revolving fund with a
continui ng appropriation. N.D.C.C. ? 10-30.3-10. The
North Dakota Future Fund, Inc., board of directors
invests noney in the fund with the primary purpose of
devel oping and expanding primry sector business in
Nort h Dakot a. N.D.C.C. ? 10-30.3-02. Nort h Dakota
Future Fund, 1Inc.'s operating costs are paid out of
Department of Econom ¢ Devel opnent and Fi nance agency
appropri ati ons.

The second appropriation noneys are transferred

directly to Technology Transfer, 1Inc., a nonprofit
cor por ati on. N.D.C.C. ? 10-30.4-04. It is ny
understanding that Technology Transfer, Inc., has
establ i shed an account as a revolving fund in the Bank
of North Dakota for the purpose of inplenmenting
N.D.C.C. ch. 10-30.4. As indicated in Technol ogy
Transfer, Inc.'s enacting legislation, a part of this
transfer s set aside for corporate operating
expenses. See 1991 N.D. Sess. Laws ch. 95, ? 54.
However, the mjority of the noney transferred is
expended in pursuit of Technology Transfer, 1Inc.'s
m ssion of "provid[ing] | eadership and financi al
resour ces t owar d t he comrerci alization of new
technology in North Dakota." Technol ogy Transfer,
Inc., Annual Report, p. 1 (1991-1992). Technol ogy
Transfer, Inc.'s authority for the establishnment of

its revolving fund is found in its authority as a
nonprofit corporation (see N.D.C.C. ? 10-24-05), its
certification as a nonprofit devel opment corporation

under N. D. C. C ? 10- 24- 40, and its authority to
"[r]eceive funds from private and public sources to be
expended by the corporation in a manner t hat
effectuates the purposes of [N.D.C.C. ch. 10-30.4]."

N.D. C.C. ? 10-30. 4- 04(6).

Both corporations, the North Dakota Future Fund, Inc.,

and Technology Transfer, 1Inc., share comon policy
obj ecti ves, t he pronoti on of primary sect or
devel opnment in North Dakot a. Bot h corporations have

invested in the same econonm c devel opnment projects,
al though because of the nature of Technol ogy Transfer,
Inc., that corporation generally invests first. Once
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the need for comercialization of the technology is
set and the focus is on the mnufacturing of that
technology with a corresponding increase in the anpunt
of funding needed, the North Dakota Future Fund, Inc.,
my be called upon to assist in providing that
fundi ng. Both <corporations are charged wth the
responsibility of divesting their investnment when the
corporation's investment reaches "certain |evels of
profitability." N D.C C ?? 10-30.3-06 and 10-30. 4-009.

The North Dakota Future Fund, Inc.'s primary purpose
is "to provide capital for new or expandi ng businesses
in North Dakota," whereas Technol ogy Transfer, Inc.'s
primary purpose is to "provide a program and budgetary
i nterface bet ween t he depart nment of econom c
devel opnent and finance and the Nort h Dakot a
university system"” N.D.C.C. ?? 10-30.3-02 and 10-
30. 4-02. Apparently, because of the differences in

these two priorities, the Legislature sought to
finance economc developnent by the North Dakota

Future Fund, 1Inc., through the establishnment of a
revolving fund and to finance the mssion of
Technol ogy Transfer, I nc., directly through its

corporate identity.

Agenci es generally may expend their appropriations at
the rate they deem appropri ate, except as provided for
sal ari es, wages, and operating expenses under N.D. C C
? 54-27-10. Because the line item appropriations in
gquestion to the Departnment of Econom c Devel opnment and
Finance were intended to be transferred directly to
the North Dakota Future Fund and Technol ogy Transfer
Inc., those transfers nust be given immedi ate effect.
When the Legislature has intended transfers to occur
at times other than the effective date of the
| egislation, the Legislature has so indicated in the
bill. See 1993 N.D. Sess. Laws ch. 13 (fifty percent
transferred within ten days of July 1, 1993, and the
remaining fifty percent within ten days of July 1,
1994) and 1993 N.D. Sess. Laws ch. 38 (funds shall be
transferred upon order of the Industrial Comm ssion).

The Office of Managenent and Budget may control the
rate of expenditures from funds by a system of
al lotments of expenditures from each specific fund on
a uni form basis for al agenci es recei ving
appropriations from that fund. N.D.C.C. ?? 54-44.1-
03(5) and 54-44.1-12. However, the required transfer
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of an appropri at ed anmount from one fund or
appropriation to another does not relate to the rate
of expenditures from the fund as provided in N.D.C. C

7?7 54-27-10 and 54-44.1-12.

It is therefore ny opinion that the Ofice of
Managenment and Budget does not possess the statutory
authority to |imt the timng of transfers of
appropriations from one fund to another unless the
Legi sl ative Assenbly has specifically provided that
aut hority.

If the cyclical cash flow needs of state government
require it, the Ofice of Managenent and Budget may
engage in cash flow financing as provided in N.D.C C
? 54-27-23 by issuing certificates in anticipation of
revenue, notes, or bonds to special funds on deposit
in the state treasury. The use of ND.C.C. ? 54-27-23

is limted as to the duration of the <cash flow
financing, as well as the paynent of interest to
speci al funds which would otherw se be invested by the
State | nvestnent Board. When certificates are issued

to funds which would otherwi se be invested, N. D. C. C

? 54-27-23 further requires the State |Investnent Board
to agree to a rate of interest on the certificate
which is comensurate with the yield to be reasonably
expected if invested in alternate securities.

Because the appropriations to the fund and corporation

were declared to be an energency, it is my opinion
that both the North Dakota Future Fund and Technol ogy
Transfer, Inc., should have received the transfer on

April 30, 1993, the date the approved bill was filed
with the Secretary of State, and therefore should be
credited with t he i nt erest ear ned on t he

appropriation. N.D. Const. art. 1V, ? 13.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

dec/ pg
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Ms. Carla J. Smth, CEO
North Dakota Future Fund, Inc.
M. Warren Enyart, CEO
Technol ogy Transfer, Inc.

1833 East Bi smarck Expressway
Bi smar ck, ND 58504



