LETTER OPI NI ON
93-L-333

Novenber 16, 1993

John E. Greenwood

Stutsman County State's Attorney
St ut sman County Court house

511 2nd Avenue SE

Jamest own, ND 58401

Dear M. G eenwood:

Thank you for your October 8, 1993, letter requesting my opinion on
whet her the Board of County Conm ssioners nmay adopt binding
enpl oynent policies for all county enployees, including those
wor king under other elected county officials. The question has
arisen in the context of the county commi ssion's reconsideration of
whet her to adopt policies intended to provide at-will enploynent
status for county enployees or to adopt policies intended to offer
sone neasure of job security.

Al t hough certain elected county officials have the authority to
appoi nt deputies, clerks, and assistants, the salaries of those
enpl oyees, with certain exceptions, are set by resolution of the
Board of County Conm ssioners and paid for by county funds. See
N.D.C.C. ? 11-10-11. In Scofield v. WIlcox, 156 N.W 918, 919 (N.D.
1916), the court determ ned that deputy sheriffs were not enployees
of the sheriff, but rather were public enployees of the county _or

state since their salaries were fixed by |aw and since they were
pai d out of public funds and not by the sheriff.

Li kewise, in the present situation, the salaries of deputies,
clerks, and assistants of the county auditor, treasurer, sheriff,
regi ster of deeds, county judge, and state's attorney are fixed by
resolution of the Board of County Comm ssioners and paid with public
funds and not by the individual county officers. N.D.C.C. ? 11-10-
11. Consequently, such persons are enployees of the county and not
of the individual elected county officers. See Scofield, 156 N W
at 919.

Public enployers nmay be bound by the terns of __an enpl oynent manual
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or policy which they hold out and wunder which the parties
voluntarily operate. Hammond v. North Dakota StatePersonnel Board,
345 N.W2d 359 (N.D. 1984). See also Schnidt v, Ransey County, 488
N.W2d 411, 413 (N.D. App. 1992) ("The enployer nmust be held
account abl e under those policies in its enploynment relationships,

and the provisions in the manual provide the standard by which an
enpl oyee's term nation nust be reviewed."); and Conway v. Board of

County Conmissioners of Gand Forks County, 349 N W2d 398, 400
(N.D. 1984) ("It is undisputed that the 1979 resolution [to provide

conpensatory tine to deputy sheriffs] is a valid action of the Board
which is the result of contract negotiations between the Board and
the county deputy sheriffs. As such, it constitutes a duly
promul gated and binding element of the county's contractual
enpl oynment relationship with Conway for which the Board nust be held
accountable.").

Thus, to the extent a Board of County Comm ssioners has pronul gated
an enploynment policy for county enployees, it has "incurred a |egal
duty to honor that commitment as an integral part of its enploynent
rel ati onshi p” even for deputies, clerks, and assistants of elected
county officials. Conway, 349 N.W2d at 400.

Al t hough, as you note in your letter, this office has consistently
deternmined that the elected county officials mentioned in N D C C
? 11-10-11 have the authority to hire and fire deputies and
assistants, these officials have never been determined to have an
unfettered right to hire and fire. Even in 1982 N.D. Op. Att'y Cen.
108 to which you refer, Attorney General Robert O Wfald opined
that while a county sheriff could discharge a deputy w thout county
conm ssion approval, it would have to be for "just cause" and that
"federal case | aw would apply."”

In a Decenmber 5, 1986, letter to Dunn County State's Attorney Joseph
H  Kubik, while affirmng the proposition that county officials
listed in NND.C.C. ? 11-10-11 have the authority to hire and fire
deputies, fornmer Attorney General Nicholas J. Spaeth also noted:

'As indicated in my letter of Septenber 10, 1993, to you, a cause

requirenment for termnation of enployment would have to arise from sone
i ndependent source such as a rule, understanding, law, or contractual
provision contained in an enploynment nanual or policy which would create a
property right in continued enploynent. Hennum v, City of Medina, 402 N W2d
327 (N.D. 1987). Absent such source of constraint on the discretion of a
public enployer to discipline or ternminate its enployees, the general rule in
North Dakota presumes enployment at will. See N.D.C.C. ? 34-03-01.
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"Wth respect to the dism ssal of county officers, such action nust
occur in conpliance with applicable county policies, state and
f ederal enploynment discrimnation |laws, and case |aw addressing due
process concerns in termnating public enploynent."

In a January 7, 1991, letter to Muntrail County State's Attorney
Wade G Enget, Attorney General Spaeth also opined that a county
conmi ssion has the authority under N.D.C.C. ? 11-11-11 to supervise
the conduct of county officers who may be term nating enployees to
ensure that such ternminations are lawfully inplenented.

Courts have also recognized that a county official who has the
authority to hire and fire nmay not necessarily be the official
responsi ble for establishing county enploynent policy. See e.g.,

Penbaur v. City of Cincinnati, 475 U. S. 469, 483 n.12 (1986)

In view of the foregoing, it is nmy opinion that deputies, clerks,
and assistants of elected officials are county enpl oyees. It is ny
further opinion that the Board of County Conmmi ssioners has the
authority to establish enploynent policies for all enployees of the
county, including deputies, clerks, and assistants appointed by
other elected county officials such as the county auditor,
treasurer, sheriff, register of deeds, county judge, and state's
att or ney. Consequently, a Board of County Conm ssioners, by
establishing enploynent policies for all county enployees, could,
for exanple, inpose a requirenment that such enployees may only be
termnated for cause or offer other job protection features that
woul d constrain, to some degree, the other county elected officials'
di scretion in discharging their deputies, clerks, and assistants.

Si ncerely,

Hei di Heitkanp
ATTORNEY GENERAL

IRAVEL
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John E. Greenwood

Stutsman County State's Attorney
Stut sman County Courthouse

511 2nd Avenue SE

Janest own, ND 58401



