LETTER OPI NI ON
93-L-336

Novenmber 18, 1993

M. Stephen J. Rice

Wal sh County State's Attorney
Cour t house

Grafton, ND 58237

Dear M. Rice:

Thank you for your October 4, 1993, letter requesting
my opinion on whether Walsh County my pay the
enpl oyee contribution to t he Publ i c Enpl oyees
Retirement System (PERS) for non-social service board

enployees in lieu of a raise while denying that
particular benefit to county social service board
(CSSB) enpl oyees, who instead will receive a 3% sal ary
i ncrease.

You indicated that CSSB enpl oyees are considered by
the county conmm ssion to be "covered by the North
Dakota Departnment of Human Services Manual regarding
personnel policies, procedures and enpl oyee benefits.”
You also indicated that the CSSB enployees have
received raises identical to those granted state
enpl oyees but that such raises have not been granted
to non-CSSB enployees of Walsh County. Presunmabl y,
t he county i's pi cki ng up the PERS enpl oyee
contribution to provide some equity to those non- CSSB
enpl oyees who have not received certain pay raises
granted to CSSB enpl oyees.

CSSB enpl oyees are subject to sonme unique personne

adm ni stration requirenents. Al t hough they are
enpl oyees of the individual counties, they are covered
by the state nerit system of personnel adm nistration
and are subject to state nmerit system rules, now found
at North Dakota Adm nistrative Code (N.D. Adm n. Code)
art. 4-07, including those pertaining to benefits such
as annual and sick |eave. See 1981 N.D. Op. Att'y
Gen. 413. Further, the authority to set personnel
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policies and nmake personnel decisions regarding such
enpl oyees is shared by the state Central Personnel
Di vision, the county social service board, and the
board of county conm ssioners, although the Ilatter
retains a l|arge neasure of control because of its
budgetary authority and authority to make appoi ntnments
to the county social service board. 1981 N.D. Op.
Att'y Gen. 323.

There is no legal requirenment for a county to utilize
the Department of Human Services' personnel policy
manual for county social service board enployees,

al though the county comm ssion is free to do so to the
extent it does not conflict with state nerit system
rules. Neither is the county required to grant raises
to CSSB enpl oyees that apply only to state enpl oyees.

See Letter from Attorney General Nicholas J. Spaeth
to Brian MClure (January 15, 1992). However, CSSB
enpl oyee salaries nmust be within the salary ranges for
the applicable state classifications. 1981 Op. Att'y
Gen. 361. This may, in some instances, necessitate
that sonme salary increases be given to CSSB enpl oyees
to keep them within the applicable classification pay
ranges.

County enployees are authorized to join the Public
Enpl oyees Retirenment System in certain instances.
North Dakota Century Code (N.D.C.C.) ? 54-52-02.1.
Empl oyers participating in PERS have the option to

pi ck up the contribution in lieu of a salary increase.
N.D.C.C. ? 54-52-05(3) provides:

Each enpl oyer, at its option, may pay the
enpl oyee contributions required by subsection 2 of
section 54-52-06.1 for all conpensation earned after June
30, 1983, and nmay pay the enployee contributions required
by section 54-52-06.2 for all conpensation earned after
June 30, 1991. The amount paid nust be paid by the

enployer in lieu of contributions by the enployee. | f
the state decides not to pay the contributions, the
amount that would have been paid wll continue to be
deduct ed from the enpl oyee' s conpensati on. | f

contributions are paid by the enployee, they nust be
treated as enployee contributions in determning tax
treatment under this code and the federal | nt er nal
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Revenue Code. If contributions are paid by the enployer,
they shall not be included as gross income of the
enpl oyee in determning tax treatnment under this code and
the Internal Revenue Code until they are distributed or
made avail abl e. The enpl oyer shall pay these enployee

contributions from the sane source of funds used in
payi ng conpensation to the enployee. The enpl oyer shal

pay these <contributions by effecting an equal cash
reduction in the gross salary of the enployee or by an

of f set agai nst future salary increases or by a
contribution of a reduction in gross salary and offset
agai nst future sal ary i ncreases. | f enpl oyee

contributions are paid by the enployer, they nust be
treated for the purposes of this chapter in the sane
manner and to the same extent as enployee contributions
made prior to the date on which enployee contributions
were assunmed by the enployer. An enployer shall exercise
its option under this subsection by July 15, 1983, and

shall report its choice to the board in witing. The
opti on chosen may not be revoked for the remainder of the
bi enni um Thereafter, the option choice nust be

forwarded to the board, in witing, by June fifteenth of
each odd- nunbered year

The statute is silent as to whether the enployer may
elect to provide this contribution for less than al
of its enployees.

However, if a county does participate in PERS, it nust
enter into a participation agreenent with the North
Dakota Retirenment Board. That agreenent nust state
that the county wll contribute on behalf of each
eligible enployee in an amount equal to that provided
in NND.C.C. ? 54-52-06. N.D.C.C. ? 54-52-02.1(1)(a).

N.D.C.C. ? 54-52-06 requires a 4.12 percent of salary
contribution by the enployer and authorizes the
enployer to pay the enployee contribution required
under N.D.C.C. ? 54-52-05(3). |If the county is paying
the enployee portion of the retirenment contributions
(which is its option under N.D.C.C ? 54-52-05(3)),
N.D.C.C. ? 54-52-06 requires the county to pay "an
anmount equal to the required enpl oyee's contribution.”

The "required enpl oyee's contribution” is provided in
N.D.C.C. ? 54-52-05(2) where it states:

Each nenber nust be assessed and required to pay
monthly four percent of the nonthly salary or wage
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paid to him and such assessnent nust be deducted and
retai ned out of such salary in equal nont hly
install ments comencing with the first nonth of
enpl oyment. (Enphasis supplied.)

Based on the above statutes, it is my opinion that a
county's exercise of its option to pay the enployee
portion of the Public Enployee Retirenent System
contributions nust be nmade uniformy for each nmenber
eligible to participate in the plan. The county may
not choose only a portion of its eligible enployee
menmbers for whomto pay the enployee
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contri bution. This interpretation is consistent wth
the State Retirement Board's "Guidelines for Enployer
Payment of Menber Contributions to the Plan.” NDPERS

Empl oyers Handbook (1993) p. 73.

Al t hough | have concluded that the county nust treat
all of its enployees uniformy with regard to paynment
of the PERS enpl oyee contribution, this is based on ny
construction of the particular PERS statutes involved
which | believe mandate such uniformty. Ot her than
this instance, however, | adhere to the position taken
by fornmer Attorney General N cholas J. Spaeth in a
March 31, 1992, letter to Stutsman County State's
Attorney Wendy Sul ewski, in which he stated:

[A] county mmy adopt personnel policies and wage
I ncrease neasures which are different for merit system
county enpl oyees and non- merit system county
enpl oyees, provided that Central Personnel Division
policies and rules are applied with respect to nerit
system county enpl oyees.

However, |1 am also m ndful of the potential problens
such differential treatnent can nake. As Attorney
General Spaeth observed:

Operating under separate pay adm nistration rules has
the potential for causing discord between county nerit
system and nonnerit system enployees perform ng
conpar abl e worKk. The potential for actual or alleged
inequity is likely to increase under separate pay
adm nistrative rules. The separate pay adm nistration
rules nmust be devel oped and operated with great care
in order to avoid these probl ens.

Id.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

IEANEL
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M. Stephen J. Rice
Wal sh County State's Attorney
Court house
Grafton, ND 58237



