LETTER OPI NI ON
93-L-342

Novenmber 30, 1993

The Honorabl e G enn Pomer oy
Conmm ssi oner of | nsurance
600 East Boul evard

Bi smarck, ND 58505-0320

Dear M. Poneroy:

Thank you for your Novenber 4, 1993, |letter asking
whet her the benefit plan committee is required to
recomend one basic plan and one standard plan, each
of whi ch  nust meet f eder al health maintenance
or gani zati on ( HMO) gui del i nes, or whet her t he
commttee my instead recommend two basic plans and
two standard plans, one for use of insurers and the
other for wuse by HMOs which nust neet federa
requi rements.

North Dakota Century Code (N.D.C.C.) ? 26.1-36.3-08(1)
directs the Comm ssioner of Insurance, to "appoint a
heal th benefit pl an conmm ttee conposed of
representatives of carriers? smal | enpl oyers,
enpl oyees, health care providers, and producers.”
This committee is to reconmend the form and |evel of
coverage which nust be nmde available to snal

enpl oyers by small enployer carriers pursuant to

N. D. C. C. ? 26. 1-36. 3-06. N. D. C. C. ? 26.1-36.3-06

requires "every small enployer carrier [to] actively

offer small enployers at Jleast two health benefit

plans.” ND.C.C. ? 26.1-36.3-08(2). Furthernore, the
heal th benefit plan commttee

shall recommend benefit |evels, cost sharing

A “"carrier" is any entity providing health insurance,

i ncl udi ng both insurance conpani es and HMOs. N.D.C.C. ? 26.1-
36.3-01(6).
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| evel s, exclusions, and |limtations for the basic health
benefit plan and the standard health benefit plan. The
commttee shall design a basic health benefit plan and a
standard health benefit plan each of which contain
benefit and cost sharing levels that are consistent with
the basic nethod of operation and the benefits of health
mai nt enanceor gani zati ons, i ncl udi ng any restrictions
i nposed by federal |aw.

N.D.C.C. ? 26.1-36.3-08(3).

A health benefit plan neans any hospital or nmedical or
maj or  nedi cal policy, certificate, or subscri ber
contract. N.D.C.C. ? 26.1-36.3-01(15)(a). A Dbasic
health benefit plan neans a |ower cost health benefit
pl an devel oped under section 26.1-36.3-08. N. D. C. C
? 26.1-36.3-01(4). The standard health benefit plan
means a health benefit plan devel oped under section
26.1-36.3-08. N.D.C.C. ? 26.1-36.3-01(29).

N. D. C. C ?7 26.1-36.3-09 provides a nechanism for
periodic market evaluation of the effectiveness of
NND.C.C. ch. 26.1-36.3 and N.D.C.C. ? 26.1-36-37.2.
"[Whether carriers and producers are fairly and
actively marketing and issuing health benefit plans to
smal |l enpl oyers” nust be addressed in this evaluation.
To assure fair marketing, ND.C.C. 7?7 26.1-36.3-11
sets as a standard that "[e]ach small enployer carrier
shall actively market health benefit plan coverage,
i ncluding the basic and standard health benefit plans,
to small enployers in the state.”

The basic health benefit plan is exenpted from any | aw
requiring the coverage of a health care service or
benefit or requiring the reinbursenent, wutilization,
or inclusion of a specific category of |icensed health
care practitioner. N.D.C.C. ? 26.1-36.3-10. Thi s
implies that the basic health benefit plan is to neet
only the mninmum requirenments inmposed by N.D. C.C ch.
26. 1- 36. 3. However, HMOs and "qualified" HMOs are
required to provide basic health services as defined
by federal |[|aw. 42 U.S.C. ?? 300e(b)(1) and 300e-
9(b)(1). Federal law has defined the basic health
services required of HMOs as foll ows:
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The term "basic health services" nmeans -

(A) physician services (including consultant and
referral services by a physician);

(B) inpatient and outpatient hospital services;

(C nedically necessary emer gency heal t h
services;

(D) short-term (not to exceed twenty visits),
out patient evaluative and crisis intervention nental health
services;

(E) nedical treat ment and referral services
(i ncluding referral services to appropriate ancillary
services) for the abuse of or addiction to al cohol and drugs;

(F) diagnostic |aboratory and diagnostic and
t herapeuti c radi ol ogi c services;

(G honme health services; and

(H) preventive health services (including
i muni zat i ons, (ri) well child care from birth, (i
periodical health evaluations for adults, (iv) volunt
famly planning services, (v) infertility services, and (
children's eye and ear exam nations conducted to determ ne
need for vision and hearing correction.

42 U.S.C. 7?7 300e-1(1). Limting the health benefits
plan committee from recomrending nore than one basic
health benefit plan where +there are conflicting
federal and state requirenents for HMOs and non- HMOs
is inconsistent with the exenmption created by N. D.C. C.
? 26.1-36.3-10 and the requirenent of a small enployer
carrier to offer at least two health benefit plans
under N.D.C.C. ? 26.1-36.3-06(1). Therefore, the
Legislature's intent in enacting N.D.C.C. ? 26.1-36. 3-
08(3) nust be determ ned.

The Legislature's intent nust be sought initially from
the statutory | anguage. County of Stutsman v. State
Hi storical Society, 371 N.W2d 321, 325 (N.D. 1985).

When interpreting statutory |anguage, the words used
are to be understood in their ordinary sense unless
there is a plain intention to the contrary or the
words are otherwise defined in the code. N. D. C. C.
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? 1-02-02. Words and phrases used in a statute are
construed according to their context and the rules of
grammar, but technical words and phrases which have
acquired a particular neaning in the law or are
defined by statute will be construed according to that
meani ng. N.D.C.C. ? 1-02-03. Whenever a general
provision in a statute is in conflict with a specia

provision in the same or in another statute, the two
must be construed, if possible, so that effect may be
given to both provisions, but if the conflict between
the two provisions is irreconcilable, the special

provi sion nmust prevail and nust be construed as an
exception to the general provision. NND.C.C. ? 1-02-
07.

The waiver of state laws requiring the coverage of
health care services or benefits and al so waiving the

rei mbursement, wutilization, or inclusion of specific
categories of l|icensed health care practitioners for
pur poses  of the basic health benefit plan is

I nconsistent with the definition of basic health
services required by federal |aw for HMOs because the
federal requirenments include coverage of particular
health care services or benefits and the inclusion of
specific cat egories of i censed heal t h care
practitioners. Therefore, to give effect to both
sent ences in N. D. C. C. ? 26.1-36.3-08(3) and to
construe that section in harmony with N.D.C.C ch.
26.1-36.3, the health benefit plan comittee could
recommend a basic health benefit plan and a standard
health benefit plan without reference to the federal
HMO requirenments under the first sentence of N.D.C C
? 26.1-36.3-08(3). The commttee then could design a
basic health benefit plan and a standard health
benefit plan which is consistent with the federal HWO
requi renments under the second sentence of N D.C C
?7 26.1-36.3-08(3).

Such an interpretation is also consistent with the
mar keti ng obj ectives under N.D.C.C. ?? 26.1-36.3-09 and
26.1-36.3-11 by offering the small enployer nore
heal th benefit plans fromwhich to sel ect.

It is therefore ny opinion that the health benefit
plan comm ttee nay design a basic health benefit plan
and a standard health Dbenefit plan for non-HMO
carriers and the conmttee may also design a basic
health benefit plan and a standard health benefit plan
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which are consistent with the Dbasic met hod  of

operation and federal requirenments concerni ng HVOs.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL
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