LETTER OPI NI ON
93-L-45

February 15, 1993

Honor abl e Dagne O sen
State Representative
House Chanber

State Capitol

600 East Boul evard Avenue
Bi smarck, ND 58505

Dear Representative O sen:

Thank you for your January 25, 1993, letter concerning
the North Dakota School for the Blind and potential
changes to the mssion of the School for the Blind
bei ng contenpl ated by the Legislative Assenbly.

You describe the School for the Blind as presently
providing a variety of educational services including:

daily instruction, including academ c subjects,
rel ated services - occupational therapy, speech therapy, and
physical therapy; daily living skills; nobility; braille;

adapti ve t echnol ogy; vocati onal services; di agnosti c
services; evaluation services; library services; residentia
program to access the full array of services; and an

outreach program to provide services to students around the
state located in local school districts.

In your letter you describe the potential changes as
foll ows:

Proposed changes for the North Dakota School for the
Blind include noving the school from Gand Forks to the
Devel opmental Center in G afton. In addition, funding
| evels would be cut to such a level that there would be no
day instructional prograns provided by the staff of the

school . Children attending the school woul d receive
residential services at the Developnental Center and be
educated in local schools. Qutreach services would be

provided by itinerant instructors from the "School for the
Blind." The staff of the North Dakota School for the Blind
would maintain a resource center at Gafton and provide
consultation and itinerant outreach services only to the
public school settings around the state. Cccasi onal |l vy,
students would be brought in for short-termskills training
including braille, nmobility, and adaptive technol ogy.
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You ask whet her adoption of the proposals outlined in
your letter for the School for the Blind would allow
it to still be, in reality, the "North Dakota School
for the Blind."

Article I X, Section 13 of t he Nor t h Dakot a
Constitution provides in pertinent part:

Section 13. The following public institutions
are located as provided, each to have so nuch of the
remai ning grant of one hundred seventy thousand acres of
land made by the United States for "other educational and
charitable institutions” as is allotted by |aw

2. The school for the blind at the city of G and
in the county of Grand Forks or at such other |ocation as

nmay be determ ned by the |eqgislative assenbly to be in the best

interests of the students of such institution and the state of

Nort h Dakot a.

No other institution of a character simlar to any
one of those located by article IX, section 12, or this
section shall be established or naintained wthout an
amendnent of this constitution.

(Emphasi s added). When first enacted, the |aw
concerning the program to be provided by the Schoo

for the Blind, then referred to as the Blind Asylum

provided that a board of trustees had power to enact

byl aws and rules for the regulation of the School for
the Blind and "to provide enploynment and instruction
for the inmtes, to appoint a superintendent, a
steward, a matron, a teacher or teachers, and such
other officers as in their judgnent the wants of the
institution may require, and prescribe their duties.”

1895 N.D. Sess. Laws ch. 24, ? 7.

At the present tine, the educational mssion of the
School for the Blind is described as:

25-06- 07. I nstruction at school for the blind.
The superintendent of the school for the blind shal
provi de enploynent for the pupils at the school for the
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bl i nd. Such pupils shall receive instruction in general
subjects as well as in vocational training. The proceeds
and products arising from the |abor and enploynent of the
pupils of the school for the blind shall inure to the use
and benefit of the school for the blind.

N.D.C.C. ? 25-06-07.

Over the past 98 years, the mssion of the School for
the Blind has been described in very general terns.
The constitution nerely gives a nane and general
purpose for the institution as well as a |ocation that
may be changed by the Legislative Assenbly if it
determnes it to be in the best interests of the

students and the state of North Dakot a. The current
North Dakota School for the Blind is the product of
evol uti on and | egi slative action t hr ough t he

appropriation process in authorizing certain funding
| evel s and prograns.

Article I X, Section 13 of t he Nor t h Dakot a
Constitution describes all of the entities |listed
therein as being public institutions. An institution
is defined as "an organization having a social,
educational . . . purpose, as a school . . . the
bui | di ng housi ng such an organzation . . ." \Webster's
New World Dictionary, 2d College Ed. (1982), p. 730

The School for the Blind nust fulfill the general
definition of a school. School is defined as:

1. a place or institution for teaching and
| ear ni ng; speci f ., a) an institution for teaching
children b) a place for training and instruction in sone
special field, skill, etc. . . . 2. the building or
bui | di ngs, classroons, |aboratories, etc. of any such
est abl i shnent 3. all the students, or pupils, and
teachers at any such establishnent.

Webster's New World Dictionary, 2nd Col | ege Ed.
(1982), p. 1274, In addition, the School for the
Blind nust provide the instruction or education to
bl i nd students.

Consequently, it is my opinion that the North Dakota
School for the Blind nmust be an educational facility
whi ch provides direct educational services to blind
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students. In my opinion, any changes to the School
for the Blind which would elimnate the school's
ei t her bei ng a facility or provi di ng di rect
educational services would require a constitutional
amendnent .

Legislation introduced at the Fifty-third Legislative
Assenbly (HB 1194 and HB 1294) did not renove the
requi rement that instruction be provided to pupils.
It did, however, severely limt the subject matter to
be taught and provided that instruction could be in
cl assroons and by outreach prograns.

The breadth and duration of education or instruction
whi ch nust be directly provided by the School for the
Blind in order for it to continue to be a school is a
factual determnation for the Legislature and the
courts.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

rel/pg



