LETTER OPI NI ON
93-L-6

January 25, 1993

Representati ve Ri chard Kunkel
Nort h Dakota Legislative Assenbly
House Chanber

St at e Capi tol

600 E Boul evard Avenue

Bi smar ck, ND 58505

Dear Representative Kunkel:

Thank you for your Decenber 12, 1992, letter
concerning the eligibility of surviving spouses of
menbers of the Public Enployees Retirement System
(PERS) to receive credit for hospital and nedica

benefits under North Dakota Century Code (N D.C C.)
? 54-52.1-03. 3. In essence, you challenge the
authority of the PERS Board in pronulgating North
Dakota Adm nistrative Code (N.D. Adm n. Code) ? 71-06-
01-02 which provides that the prefunded health
insurance credit is only available to a surviving
spouse who participates in the uniform group insurance
plan and receives a nonthly retirement benefit for as
| ong as the spouse receives a nonthly benefit. N. D

Adm n. Code ch. 71-06-01 was determned to be legally
valid by this of fice on January 8, 1992.
Specifically, your two-part question asks:

1. Whet her the position taken by the PERS Board is
legally valid; and

2. Whet her a surviving spouse of a nenber who
elects to receive the ten-year certain option
should be entitled to receive the prefunded
heal th insurance credit for life.
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Both parts of this question are answered if it is
determ ned that the admnistrative rule is legally
val i d.

N.D.C.C. ? 54-52.1-03.3(1) provides:

1. The following persons are entitled to receive
credit for hospi t al and nedi cal benefits
coverage under subsection 2:

a. A menber of the highway patrolnmen's
retirenent system recei ving
retirenmentbenefits, or the surviving spouse
of a nmenber of +the highway patrolnen's
retirenment system who was eligible to
receive or was recei ving retirenent
benefits, under section 39-03.1-11.

b. A menber of the public enployees retirenment
system receiving retirenment benefits, or
the surviving spouse of a nenber of the
public enployees retirement system who was
eligible to receive or was receiving
retirement benefits, under section 54-52-
17.

cC. A nmenber of t he retirenent program
established by job service North Dakota
under section 52-11-01 receiving retirement
benefits, or the surviving spouse of a
menber of that retirement program who was
eligible to receive or was receiving
retirenent benefits, under t he pl an
provi sions of that retirenment program

d. A retired judge recei ving retirenent
benefits under the retirenment program
establi shed wunder chapter 27-17, or the
surviving spouse of a retired judge who was
eligible to receive or was receiving
retirement benefits, wunder section 27-17-
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01.

N.D. Admn. Code ch. 71-06-01 was pronmulgated to
implement N.D.C.C. ? 54-52.1-03.3. Specifically, ND
Adm n. Code ? 71-06-01-02 sets the procedure to
calculate the prefunded health insurance credit. The
rel evant subsections of that section provide:

3. A surviving spouse eligible to receive benefits
under subdivisions b and c¢c of subsection 6 of
North Dakota Century Code section 54-52-17,
subdivisions b and c of subsection 6 of North
Dakota Century Code section 39-03.1-11, or North
Dakota Century Code section 52-11-01 wll
receive prefunded health insurance credit based
on the deceased nenber's vyears of service
w t hout any age reduction applied.

4. A surviving spouse receiving benefits under the
provi si ons of subdivision a or ¢ of subsection 9
of North Dakota Century Code section 54-52-17;
subdivisions a, b, and c¢ of subsection 5 of
North Dakota Century Code section 27-17-01;
subsection 9 of North Dakota Century Code
section 39-03.1-14; of North Dakota Century Code

section 52-11-01 will receive prefunded health
insurance credit for the duration benefits are
pai d, based upon the original annuitant's

retirenment age.

Under the statutory schene as inplenented by the
adm nistrative rule, the prefunded health insurance
credit is only available to a surviving spouse who
participates in the plan and receives a nonthly
retirenment benefit for as long as the surviving spouse
receives a nonthly benefit. Central to your concern
is whether the PERS Board has the authority to
promul gate N.D. Admn. Code ? 71-06-01-02 and to
prescribe by that rule what constitutes a "surviving

spouse . . . under section 54-52-17" for the purposes
of adm nistering the prefunded health insurance
credit.

N.D.C.C. ? 54-52.1-03.2(b) is listed as the general
authority used by the PERS Board to pronulgate N.D.

Adm n. Code ? 71-06-01-02. N.D.C.C. ? 54-52.1-03.2(b)
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provides that the PERS Board shall "[a]dopt rules
necessary for the proper adm nistration of the retiree
health benefits fund, including [and therefore not
limted to] enrollnment procedures.” Addi tional ly,

N.D.C.C. ? 54-52.1-08 authorizes the PERS Board to
“promul gate such rules and regulations as nmay be
necessary to carry out the provisions of [chapter 54-
52.1]." Because N.D.C.C. ? 54-52.1-03.3 relates back
to NN.D.C.C. ? 54-52-17 for the purpose of determ ning
eligibility for the prefunded health insurance credit,
NND.C.C. ? 54-52-04 also provides a basis for the

board's rulemaking authority. N.D.C.C. ? 54-52-04
aut horizes the PERS Board to "adopt rules necessary to
i npl ement [chapter 54-52]." Thus, it cannot be said

that the PERS Board exceeded its statutory rul emaking

authority in pronulgating N.D. Adm n. Code ? 71-06-01-
02.

Once it has been determ ned that the agency has proper
rul emaki ng authority, the question of whether the rule
is consistent with statutory authority renmains.

A basic rule of admnistrative law is that "an
adm nistrative regulation nmay not exceed statutory
aut hority or supersede a statute, and that a
regul ati on whi ch goes beyond what the Legislature has
authorized is void." Moore v. North Dakota Workmen's
Conp. Bureau, 374 NW2d 71, 74 (N.D. 1985). However
"there is a presunption of wvalidity of a rule or
regul ation of an adm nistrative agency, conparable to
the presunmption of validity of a statute.” Newman
Signs, Inc. v. Helle, 268 NW2d 741, 750 (N.D
1978). An adm nistrative "rule need not be the only
reasonable interpretation of a statute to survive
scrutiny." Swenson v. Enerson Elec. Co., 374 N.W2ad
690, 702 (M nn. 1985).

"[T]he cardinal rule of statutory interpretation

that the interpretation nust be consistent w
|l egislative intent and done in a manner which w
acconplish the policy goals and objectives of t
statutes.” OFallon v. Pollard, 427 N.W2d 809, 8
(N. D. 1988). Courts generally def er to t

interpretation given to a statute by the agency whi
is responsible for enforcing the statute especial
when an agency interprets and inplenments a | aw that
conpl ex and technical. Holtz v. Wirkers Conpensat
Bur eau, 479 N.W2d 469, 470 (N.D. 1992) .
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determining legislative intent, one considers the
obj ects sought to be obt ai ned, the statute's
connection to other related statutes, and the
consequences of a particular construction. Ld. The

meaning of a given word in a statute can be affected
by the context in which it is used. Westman v. North
Dakota Workers Conpensation Bureau, 459 N W2d 540
(N. D. 1990).

In 1989, our Legislative Assenbly established the

prefunded health insurance credit. See 1989 N.D
Sess. Laws ch. 445, ? 5 [Senate Bill No. 2068]. The
intent of Senate Bill No. 2068 was to alleviate the

problens fixed inconme retirees were having in coping
with the nounting costs of health insurance. At that
time, the average public enployee' s pension benefit
was approximtely $317 per nonth and a significant
portion of that benefit was being spent on the nonthly
medi cal insurance premium One option was to increase
the nmonthly pension benefit to conpensate for rising
medi cal prem umns. This option was deternmned to be
|l ess than satisfactory because the benefit increase
would be taxable whereas providing a nontaxable

prefunded health insurance credit woul d  not be
t axabl e. Hearing on S. 2068 Before the Senate State
and Federal Governnent Comm , 51st N.D. Leg. (January
9, 1989) (Statenment of Alan Person). Thus, nonies

were diverted from the pension fund to the retiree
health benefits fund to assist the retiree and
encourage participation in the uniform group insurance
program In this fashion, the three prograns,
al though technically independent and separate, are
desi gned through the prefunded health insurance credit
to work in harnony.

The legislative history supports a conclusion that
N. D. Adm n. Code ? 71-06-01-02 properly interprets and

i npl enents the legislative intent. Participation in
the retirenment plan was a necessary prerequisite in
receiving the prefunded health insurance credit.

Hearing on S.2068 Before the House State and Federa
&overnnent Comm , 51st N.D. Leg. (February 13, 1989)

( St at enent of Al an Person). Addi tionally, t he
Legislature was presented with actuarial information
based wupon the nunber of eligible enployees which
continued participation in the retirenment plan. The

anmount of credit was increased from $3 to $4 tinmes the
nunber of years of credited service based upon these
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actuarial figures. Hearing on S. 2507 Before the
Senate State and Federal Government Conmm, 52nd N.D.
Leg. (February 14, 1991) (Statenments of Senator Joe
Satrom and Spar b Col l'i ns). Adopti ng t he
interpretation suggested by sone of your constituents
- that a surviving spouse could wthdraw from the

program and continue to participate - would increase
the actuarial inpact and reduce the margin to .04
percent. Enpl oyee Benefits Program Interim Conmittee
Mnutes on Bill No. 117, Leg. Council (Cctober 26,

1992) (Statenment of Sparb Collins). Accordingly, the
| egi slative hi story of N. D. C. C. ? 54-52.1-03.3
supports the interpretation of "surviving spouse . . .
under section 54-52-17" adopted in N.D. Adm n. Code ?
71-06-01-02.

It should be noted that it is not solely the
adm nistrative rule which limts the prefunded health
insurance credit to a participant's spouse. Only upon
the selected election of the participating nenber
under N.D.C.C. ? 54-52-17 does a participant's spouse
beconme eligible or ineligible to receive the prefunded
health insurance credit. Stated differently, if the
participant elects a lunp sum paynent under N.D.C. C.
? 54-52-17(6)(a) or level social security option under
N.D.C.C. ? 54-52-17(9)(b), there is no "surviving
spouse" in the context of N.D.C.C. ? 54-52-17. Viewed
in this manner, it is the participant's election that
determ nes whether there is a "surviving spouse" for
t he purpose of awarding the prefunded health insurance
credit. | believe that this election provides fair
and equitable treatnent for all participants.

In nmy opinion, the PERS Board's interpretation of
"surviving spouse . . . under section 54-52-17" as set
forth in NND. Adnmn. Code ? 71-06-01-02 is reasonable
and consistent with the policy goals and objectives of
N.D.C.C. ? 54-52.1-03.3 and other related statutes.
This s especially true when one considers the
deference that is granted to an adm nistrative agency
when it interprets a statute that regulates a
technical and conpl ex area. This is not to say that
the agency's interpretation is the only reasonabl e one
possible; but as long as it is reasonable, the
agency's interpretation wi || survive scrutiny.
Swenson, 374 N.W2d at 702.
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Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

dec/ krb



