LETTER OPI NI ON
93-L-70

March 9, 1993

Honor abl e John Hokana
State Representative
House Chamber

State Capitol

600 East Boul evard Avenue
Bi smarck, ND 58505

RE: Senate Bill No. 2385 -- IntraLATA Equal Access
Dear Representative Hokana:

Thank you for your February 24, 1993, letter
requesting an opinion regarding the constitutionality
of Senate Bill No. 2385, a bill which, if enacted,
would prevent the Public Service Comm ssion from
requiring | ocal exchange telephone conpanies to
provi de what is known as 1+ intralLATA equal access.

It is ny wunderstanding that the continental United
States is divided up into a nunber of LATAs or | ocal
access and transport areas. The boundaries of these
areas were established in the antitrust consent decree
between the United States Departnent of Justice and
Anmerican Tel ephone and Telegraph in the early 1980s.

A LATA marks the boundary beyond which a Bel

operating conpany such as U S. Wst nmay not carry

tel ephone traffic. I nter LATA telephone traffic 1is
under the jurisdiction of the federal governnent and
has been effectively deregul at ed. | ntraLATA tel ephone

traffic, because it is wusually confined within the
boundaries of a single state, remins under the
jurisdiction of the state Public Service Comm ssion,
or other state tel ephone regul atory agenci es.

1+ equal access is a service provided by a |Iocal
exchange conpany to interexchange carriers. To the
custoner, however, 1+ -equal access refers to the
ability of that custonmer to determne for hinmself or
herself which telephone conmpany wll carry that
custoner's calls when the custoner direct dials "1"
plus a non-local telephone nunber from the custoner's
phone. Under federal deregulation of |ong distance
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tel ephone service, there currently exists in many
| ocal exchange areas, 1+ equal access for the
i nter LATA tel ephone market. That is, for interLATA
calls from many areas the tel ephone conpany that wll
carry a particular custoner's long distance traffic
when that customer places a 1+ direct dial phone call
is determned by the prior selection of the custoner.

However, 1+ equal access does not presently exist in
the intraLATA telephone nmarket w thin North Dakot a.
That is, the Ilocal exchange conpany, and not the

custonmer, determnes which conmpany wll carry a
particul ar custonmer's telephone traffic wthin that
custonmer's LATA when that custonmer dials 1+. The

custonmer has the option of wusing a |ong distance
carrier other than the one selected for the customer
by the Iocal exchange conpany; however, to do so
requires the wuse of additional nunbers in direct
di aling the intraLATA tel ephone call.

It is nmy understanding that there are 23 |oca
exchange conpanies within North Dakota. However, U. S.
West is the dom nant |ocal exchange conpany, serving a
substantial majority of all tel ephone custonmers within
Nort h Dakot a. Moreover, U. S. West is presently the
only carrier offering 1+ intraLATA tel ephone service
to North Dakota tel ephone custoners.

On April 7, 1992, the North Dakota Public Service
Comm ssion issued an order in Case No. PU 2320-90-183
(hereinafter "Order 183"), which provided, in part,
that intralLATA 1+ equal access nmust be made avail able
to all North Dakota telephone subscribers no later
than Decenber 31, 1994. That order is currently on
appeal to the Burleigh County District Court. In the
nmeantine, Senate Bill No. 2385 would, in effect,
overturn Order 183 by providing that 1+ intralLATA
equal access "may not be required to be provided by
any conpany providing |ocal exchange service." Senate
Bill No. 2385, however, does not prohibit any |ocal
exchange conpany from offering 1+ intralLATA equa

access service.
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In your letter you ask four questions:
1. Does Senate Bill No. 2385 «constitute a
special or local |aw prohibited by Article 1V, Section 13 of

the North Dakota Constitution, by either:

(a) uniquely positioning |ocal exchange conpani es

as the public policy decision-maker with respect to where, when and
under what conditions 1+ intraLATA equal access may occur; or

(b) uniquely preserving U S WEST as the nonopoly

provi der of 1+ intraLATA equal access service, to the exclusion of

ready, willing and able | ong distance conpani es.

2. By attenpting to legislatively overrule an
adm nistrative decision inplementing a |egislative enactnment
and, potentially, a judicial decision interpreting that

| egi sl ative enactment, does Senate Bill No. 2385 result in the
| egi slature infringing upon the powers of either the executive
or judiciary branches of governnent, establi shes equal

branches of governnment by Article XI, Section 26 of the North
Dakota Constitution?

3. By | egislatively establishing a nonopoly over
1+ intraLATA telephone service, and not providing for any
regul ati on of the rates which nay be charged for that service,
does Senate Bill No. 2385 constitute a |egislative del egation
of rate regulating authority, vested in the |egislature by
Article X1, Section 16 of the North Dakota Constitution, to a
der egul at ed nonopol y?

4. Does Senate Bill No. 2385 violate any other
provi sions of the North Dakota Constitution?

Wth respect to question nunmber 1, it is my opinion
that Senate Bill No. 2385 does not violate Article 1V,
Section 13 of the North Dakota Constitution.

North Dakota Constitution Article 1V, Section 13
provides that "no |local or special Ilaws my be
enacted. " "[A] 'special law is one which relates
only to a particular person or things of a class, as
di stingui shed from a 'general law which applies to
all things or persons of a class [citations omtted],
and a 'local law 1is one which applies to a special
locality or spot, as distinguished from a |law which
operates generally throughout the entire state
[citations omtted]." State v. First State Bank of
Jud, 202 N.W 391, 399 (N.D. 1925). Because Senate
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Bill No. 2385 would have effect in every part of North
Dakota, it is not a local |aw.

Whether it is a special |aw depends on whether it
operates wuniformy wupon all persons and property
simlarly situated. Thus, the fact t hat its

application is limted to only tel ephone conpani es and
tel ephone custonmers does not make it a special law so
long as its application to telephone conpanies and
t el ephone custoners is uniform That appears to be
the case here.

In this regard, it should be noted that Senate Bill
No. 2385 does not prohibit any conpany providing |ocal
exchange service from offering 1+ intraLATA equa
access; it nmerely provides that the conpanies may not
be required to provide that service.

On its face, Senate Bill No. 2385 applies equally to
all telephone exchange conpanies and to all telephone
cust omers. The fact that this provision may, as you
suggest, "uniquely position |ocal exchange conpanies
as the public policy decision-mker with respect to
.. . 1+ intraLATA equal access" does not make Senate
Bill No. 2385 a special |aw What ever uni que policy
deci sion-making power the |[|ocal exchange conpanies
enjoy is a result of their historical status as |oca

nonopol i es and not Senate Bill No. 2385.

Simlarly, the fact that U S. Wst my be, as you
suggest, "the nonopoly provider of 1+ intralLATA equa

access service" is also a result of the historical

devel opnent of the tel ephone service market in North
Dakota and not Senate Bill No. 2385. Under the bill

| ocal exchange conpanies are free to offer to their
custonmers 1+ equal access service on an intralLATA
basis or not to offer this service, as they choose.

In response to your second question, it is my opinion
that Senate Bill No. 2385 does not violate North
Dakota Constitution Article X, Section 26. Article
Xl, Section 26 provides for three co-equal branches of
government and each branch is supreme within its own
area. State ex rel. Spaeth v. Miers, 403 N.W2d 392
(N.D. 1987). It is the province of the Legislature to
enact |laws which are then inplenmented and enforced by
the executive and interpreted by the judiciary. The
authority of the Legislature to overturn by statute
deci sions and actions of the other two branches of
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government is well established. See In Re Estate of
Jensen, 162 N.W2d 861 (1968).

Your third question presupposes that Senate Bill No.
2385 "legislatively" establishes "a nonopoly over 1+
i ntraLATA tel ephone service." Senate Bill No. 2385
does not establish an unregul ated nonopoly. If US.

West or anyone else has a nonopoly over 1+ intralLATA
t el ephone service, it is the result of the historical
devel opnent of the telephone service marketplace in

North Dakota and not the result of Senate Bill No.
2385.
North Dakota Constitution Article X1, Section 16

prohi bits conbi nati ons whose object or effect is the
control of prices "of any product of the soil or any
article of mnufacture of comrerce, or the cost of
exchange or transportation.” This section does not
vest the Legislature with rate regulation nor does it
address such regul ati on.

Senate Bill No. 2385 does not establish any
conbi nati on which would violate Article XliI, Section
16. Consequently, in ny opinion, Senate Bill No. 2385
does not violate Article Xll, Section 16 of the North

Dakota Constitution.
Finally, |1 am aware of no other provisions of the
North Dakota Constitution which would be violated by
Senate Bill No. 2385.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL
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