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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-
lished reports of the case.

vi



COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

CoNSTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the vounty, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law ; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StatuTory Provisions.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;
Stutsman ; Ward; Wells.

viii




CASES REPORTED IN THIS VOLUME.

A,
PAGE
Albertson, State ex rel. v. ........ 206
Apley, State v. ................ 298
B.
ailey v. Hendrickson .......... 500
Bosworth, Huffman v. ........ e.. 22
Bowen v. Durant ................ 11
Bruening, Messer v. ............. 599
C.
Casselman, Lown v. ............. 44
Casselman. Murphy v. .......... 51

Cedar Rapids Nat. Bank v. Coffey 457
Christ v. Johnstone
Coffey, Cedar Rapids Nat. Bank v. 457
County Court, Squire v. .......... 468

Crumpton, TUTDEr V. ..vveeenvns 134
D.

Dale, Englert v. ................ 587

Devils Lake, Kerlin v. .......... 207

Dickinson v. White

Donovan v. Jordan
Durant, Bowen v.

E.

Enderlein v. Kulaas ....... ee... 385
Englert v. Dale ................. 587
F.

First International Bank v. Lee .. 197
First Nat. Bank, Matter of ...... 835
First Nat. Bank v. Messner ...... 263

First Nat. Bank, Northern Trust
CO. ¥ ittt 74
First Nat. Bank v. Steenson .... 629

ix

Q.
PAGE
Geo. Benz & Sons, Naderhoff v. .. 165
German Mercantile Co. v. Wanner 479

Golden Valley Land & C. Co. v.
Johnstome .................... 148
Great Northern R. Co., Ness v. ... 572

Great Western L. Assur. Co. v.
Shumway ................... .. 268
H.
Hall, State ex rel. v. ........ .o 85
Hnrmemng v. Howland .......... 38
Heley, Lauder v. ..... eeees vee.. 274
Hendrickson, Bailey v. .......... 500
Hintz v. Wagner ................ 110
Houston v. Minneapolis, St. P. & S.
Stee M.R. Co. .......c.conunnn 469
Howland, Harmening v. .......... 38
Huffman v. Bosworth ............ 22
1.
Investors Syndicate v. Pugh ...... 490
dJ.

J. 1. Case Threshing Mach. Co.,
Taute v. 1

Johnstone, Christ v. .............. 6
Johnstone, Golden Valley Land & C.

COo. Vo o s 148
Johnstone, Randall v. ........... 284
Jordan, Donovan v. ........ veo. 617
Jorgenson, State ex rel. v. ........ 539
Jurgenson, Northern P. R. Co. v... 14

K.
Kahellek, State v. ............ ... 109
Kelly, State v. ............ eens

Kerlin v. Devils Lake ...
Kulaas, Enderlein v.




x CASES REPORTED IN THIS VOLUME

Lauder v. Heley .................
Laursen, W. T. Rawleigh Medical

0: e e 63
Lee, First International Bank v. 197
Leverson v. Olson ............... 624
Lown v. Casselman ............. 44
Lynn, Re .............iinnnaee. 54

M,
McClellan, Stacy Fruit Co. v. .... 449
McGillic, State v. ............... 27
Matter of First Nat. Bank ...... 635
Messer v. Bruening ............. 599
Messner, First Nat. Bank v....... 263
Minneapolis, St. P. & S. Ste. M. R.
Co., Houston v. ............... 469
Minneapolis, St. P. & S. Ste. M. R.
Co., Morris v. ................ 136
Mix, North Dakota Co. v. ......... 81
Morris v. Minneapolis, St. P. & 8.
Ste M.R.Co. .........ccuunnn. 136
Murphy v. Casselman ............ 51
N.
Naderhoff v. Geo. Benz & Sons ..... 165
Ness v. Great Northern R. Co. .... 572
North Dakota Co. v. Mix ........ 81

Northern P. R. Co. v. Jurgenson .. 14
Northern P. R. Co., Rober v. .... 394
Northern Trust Co. v. First Nat.

Bank .............aiallll 74
0.

Olson, Leverson v. .............. 624
P.

Peoples, Shane v. .............. 188

Phillips v. Semingson ......... 460

Pugh, Investors Syndicate v. ....

R.
PAGE
Randall v. Johnstone ........ .... 284
Re Lynn ............cccvvventn 54
Reilly, State v. ................. 339
Rober v. Northern P. R. Co. ..... 394
8.
Schwartz, Sneve v. .............. 287
Semingson, Phillips v. ........... 460
Shane v. Peoples ................ 188

Shumway, Great Western L. Assur.

Co. V. vt 268
Sneve v. Schwartz .............. 287
Squire v. County Court .......... 468
Stacy Fruit Co. v. McClellan .... 449
State v. Apley ................. 298
State v. Kahellek ............... 100
State v. Kelly .................. 1
State v. McGillie .............. 27
State v. Reilly .................. 339
State v. Sund .................. 59
State ex rel. v. Albertson ........ 206
Stateex rel. v. Hall .............. 85
State ex rel. v. Jorgenson ........ 539
Steenson, First Nat. Bank v..... 629
Sund, State v. .................. 59

T.

Taute v. J. I. Case Threshing Mach.

Co. e e 102
Turner v. Crumpton ..... tesennes 134
w.

Wagner, Hintz v. ................ 110
Wanner, German Mercantile Co. v. 479
White, Dickinson v. ............. 523
W. T. Rawleigh Medical Co. v.

L T P -]

Laursen



TABLE OF DAKOTA CASES CITED IN OPINIONS.

PAGB
Fisk v.8tome ...........c..ciiuiiiiiiiiiiinnnnns 6 Dak. 35 73
National Tube-Works Co. v. Chamberlain ........... 5 Dak. 54 240
Pierre Waterworks Co. v. Hughes County ......... 5 Dak. 145 636



TABLE OF NORTH DAKOTA CASES CITED IN

OPINIONS.

A
Adams v. McClintock .......................... 21
American Mortg. Co. v. Mouse River Live Stock Co. 10
Anderson v. First Nat. Bank ..................
Anderson v.Gordon ........................... 9
Anderson v. Minneapolis, St. P. & S. Ste. M. R. Co. 18
Annis v. Burnham ............................ 15
Arnegaard v. Arnegaard ............. 0.0 7

B
Barry v. Traux .........ccoiiiiiiiiiinninn.. 13
Bennett v. Glaspell ........................... 15
Benoit v. Revoir ................. ... ..., 8
Bishop v. Chicago, M. & St. P.R.Co. ........... 4
Burcell v. Goldstein ........................... 23
Burger v. Sineclair ........ ... oo 24

C
Cameron v. Great Northern R. Co. .............. 8
Christ v. Johnstone ........................... 25
Christianson v. Farmers’ Warehouse Asso. ...... 5
Clark v. Sullivan .................... ... 0o.. 3
Cosgrave v. McAvay ................oiivvunnnn. 24
Coulter v. Great Northern R.Co. ............... 5
Crane v.Odegard ............ccoivieniiiinnn.. 11

D
Deardoff v. Thorstensen ....................... 16
Donovan v. St. Anthony & D. Elevator Co. ....... 7
Douglas v. Richards .......................... 10
Duluth Elevator Co. v. White .................. 11
Duncan v. Great Northern R. Co. ............... 17

E
Eakin v. Campbell ..................... . ... 10
Easton v. Lockhart ........................... 10
Eaton,Re ....... ... .. i 7
Edmonds v. Herbrandson ....................... 2
Edmonson v. White ...................... . ... 8
Elvick v.GGroves ............ccueitiiiineennnnnn 17
Emerson Mfg. Co. v. Tvedt ......... J N 19
Engstad v. Dinnie ............. .. ...l 8

N.

Fopppoe

ZZAALZ,

2ZALALZ
CEEEEET

ZZZAZZ
vEPYY

2AALE
SRR

SEERETS

483
290
497
480
463
577
476

131
245
226
536
257
326

124

438
280
343
568
342

355
513
366
534
610

416
181
269
270

561

PAGE
597
131
271
553
410
165
455

622

455
410
201
68, 388

410, 58!
287
7

50
49
410



TABLE OF NORTH DAKOTA CASES CITED IN OPINIONS

F
First International Bankv.Lee ................. 19 N. D. 10
First Nat. Bank v. Minneapolis & N. Elevator Co. 11 N. D. 280
Fitzmaurice v. Willis ...............0.......... 20 N. D. 372
Folsom v. Norton ..........cccevviuunnnnnnnnn. 19 N. D. 722
Frankel v. Hillier .............coooiiiiiiiiint, 16 N. D. 387
G
Guonv.Lauder ............cc0iiiiiiiiiii., 10 N. D. 389
Gussner v. Hawks ...................... ... ... 13 N. D. 453
Grandinv.LaBar .................0ieiiiiiinn, 3 N. D. 457
Grove v. Great Northern Loan Co. .............. 17 N. D. 352
H
Hall v. Northerm P.R. Co. ..............cotte. 16 N. D. 60
Heard v. Holbrook .................cooviiinann. 21 N. D. 348
Hedlin v. Lee ................coiiiiiiinnen... 21 N. D. 496
Hope v. Great Northern R. Co. ................. 19 N. D. 438
I
Investors’ Syndicate v. Letts ................... 22 N. D. 452
J
Jobnson v. Erickson ................. ..ol 14 N. D. 414
K
Kidder County v. Foye ........................ 10 N. D. 424
Kulberg v.Georgia ............................ 10 N. D. 461
Kunkel v. Minneapolis, St. P. & S. Ste. M. R. Co. 18 N. D. 367
L
Lambert v. Brown ................... ... 22 N. D. 107
Logan v. Freerks .................ccoovviineen 14 N. D. 127
Jown v. Casselman ............................ 24 N. D. 342
M
McDonald v. Beatty ........................... 10 N. D. 511
MecDonald v. Nordyke Marmon Co. .............. 9 N. D. 290
McKonev.PFargo ............cc.oiiiiiiiiinnn. 24 N. D. 53
Martinson v. Regan ................... .. ... 18 N. D. 467
Merchant v. Piel e ........................... 10 N. D. 48
Miller v. Northern P. R. Co. .....oeevnnnnnnnns 18 N. D. 19
Miller v. Schallern ............................ 8 N. D. 395
Miner v. Francis . ................cciiiiiiinan. 3 N. D. 549
Murphy v. Casselman ......................... 24 N. D. 336
N
National Cash Register Co. v. Wilson ........... 9 N. D. 112
Nichols & S. Co. v. Stangler .................... 7 N. D. 102
North Dakota Horse & Cattle Co. v. Serumgard 17 N. D. 466
Nystrom v. Templeton ........................ 17 N. D. 463

xiii

PAGE
198

215, 230
511
181

508, 510

581
455
513, 620, 522

492

454, 456

268
165
409, 410

621
186
53, 54

138, 140, 141, 147
219

455, 456

53

518, 627
62



xiv TABLE OF NORTH DAKOTA CASES CITED IN OPINIONS

0
Orcutt v.Conrad ...........coiviienninnnnnnnns 10 N. D. 431
Oswald v. MOran .........ccveeeeieecccrannnnan 8 N. D. 111
P
Perry v. Hackney ..............ccocvnnnnn. «... 11 N. D. 148
Persons v. Simons ................. ... 1 N. D. 243
Power v. Larabee ...............coiiiiiiiina, 3 N. D. 502
Prescott v.Brooks .................. . o0, 11 N.D. 93
Pykev.Jamestown ..............cciiiiiiinnn. 15 N. D. 157
R
Roberts v.Fargo ................ooiiviin., 10 N. D. 230
Robertson Lumber Co. v. Jones ................. 13 N. D. 112
Ruehl v. Lidgerwood Rural Teleph. Co. .......... 23 N.D. ¢
S
Seckerson v. Sinelair ... ... .o Ll 24 N. D. 625
Security Improv. Co. v. Cass County ............ 9 N. D. 553
Shoemaker v. Sonju ........................... 15 N. D. 518
Soules v. Brotherhood of American Yeomen ..... 19 N. D. 23
Standard Sewing Mach. Co. v. Church .......... 11 N. D. 420
State v. Belyea ..............iiiiiiiiiiiinen, 9 N. D. 353
State v. Chase ...............ciiiieiiiininnnn 17 N. D. 429
State v. Denny .............iiiiiiiiiiiiiaen, 17 N. D. 519
State v. Ekanger ................ ..ol 8 N. D. 559
State v. Foster .............ciiiiiiiiiiiiannnn 14 N. D. 561
State v. Hakon ............coiiuiininnnnnnnnns 21 N. D. 133
State v. Hazlet .............cciiiiieiuinnnnn.. 16 N. D. 426
State v. Hazlett .................. ... .. 0u... 14 N. D. 490
State v. Kent ............. ... .. i il 5 N. D. 516
State v. Longstreth ........................... 19 N. D. 268
State v. Malmberg ............................ 14 N. D. 523
State v. Moeller ...........ccoiiiiieiiininnnn. 20 N. D. 114
State v. Pancoast .................c.ciiiiiinns 5 N. D. 516
State v. Rozum ...........cciiiiiiiiiiinnnn, 8 N. D. 548
State v. Werner ............ciiiiiiannnnnnnnn. 16 N. D. 83
State v. Winney ............... ... ..l 21 N. D. 72
State ex rel. Moore v. Archibald ............... 5 N. D. 359
State ex rel. McCue v. Blaisdell ................ 18 N. D. 31
State ex rel. McCue v. Blaisdell ................ 18 N. D. 55
State ex rel. Cooper v. Blaisdell ............... 17 N. D. 575
State ex rel. Rusk v. Budge ................... 14 X. D. 532
State ex rel. Erickson v. Burr ................. 16 N. D. 581
State ex rel. Wineman v. Dahl ................ 6 N. D. 81
State ex rel. Atty. Gen. v. District Ct. .......... 13 N. D. 211
State ex rel. Johnson v. Ely .................. 23 N. D. 619
State ex rel. Steel v. Fabrick .................. 17 N. D. 532
State ex rel. Plain v. Falley .................. 8 N. D. 90
State ex rel. Wolfe v. Falley .................. 9 N. D. 450
State ex rel. Wiles v. Heinrich ................ 11 N. D. 31
State ex rel. McDonald v. Holmes .............. 16 N. D. 457
State ex rel. Mitchell v. Larson ................ 13 N. D. 420
State ex rel. Fosser v. Lavik .................. 9 N. D. 461
State ex rel. Buttz v. Liudahl ................. 11 N. D. 320
State ex rel. McGlory v. McCGiruer .............. 9 N. D. 566

PAGE
454
181

219, 220, 228
135

509, 513
7.8
448

239
468
106, 107

356

10

42

410

V1

350. 382

5

311, 365

311

360

110

3

110, 311, 312
110, 311, 324
360, 382
110, 311, 312
358

110, 311, 324
3

322
368
553
554
554
554
553
Hh4



TABLE OF NORTH DAKOTA CASES CITED IN OPINIONS xv

State ex rel. Walker v. McLean County ........ 11 N.
State ex rel. Williams v. Meyer ........ [P 20 N.
State ex rel. Miller v. Miller .................. 21 N.
State ex rel. Goodwin v. Nelson County ... . 1IN
State ex rel. Madderson v. Nohle ......... 16 N.
State ex rel. Miller v. Norton ................. 20 N.
State ex rel. Watkins v. Norton ............... 21 N.
State ex rel. Granvold v. Porter .................. 11 N.
State ex rel. Enderlin State Bank v. Rose ...... 4 N.
State ex rel. Frich v. Stark County ............ 14 N.
State ex rel. Miller v. Taylor ................. 22 N.
State ex rel. Shaw v. Thompson ............... 21 N.
State ex rel. Byrne v. Wilecox ................ 11 N.
Stern v. Fargo ................... teeesesses. 18 N.
Stewart v.Lyness ...........cciiiiiiniiiiinnn 22 N.
Sykes v.Beck ......cc.iiiiiiiiiiiiiiiiiii., 12 N.
T
Territory v.O'Hare .................c.ciiiunen 1N.
Tronsrud v. Farm Land & Finance Co. .......... 18 N.
Turner v. Crumpton ............oiiiiiinnennn. 25 N.
Tyler v.Shea .........cciiiiiiiiiiiiiiiiiiian, 4 N,
U
Ueland v. Dealy ....... N tees.. 11 N,
v
Vermont Loan & T. Co. v. Whithed ............. 2 N.
Vidger v. Nolin .................. tenecerarens . 10 N.
w
Walters v. Rock ................ ereeraeee ... 18 N.
Weber v. Lewis ............ciovviiinnnns eeeees 19 N,
Wells County v. McHenry .................... 7 N.
Whithed v. St. Anthony & D. Elevator Co. ...... 9 N.
William Deering & Co. v. Venne ............ eeee TN
z

oy

sEroC

PPP PPUpPopoppury

SISIcTS

377

529

82
353

45
473
246
224
576

Zink v. Lahart ............... cesennas veeese.s 16 N. D. 56

PAGE
553

554

554

6553

553

554

554

553

22

553

554

554
219, 220, 228, 256
261, 553
236, 244
88

10

311,313
]
473

271

497
453, 455

379
849

512
455

581



TABLE OF SOUTH DAKOTA CASES CITED IN

OPINIONS.
Bundayv.Smith ..................o il 23 S.
Busta v. Wardall ................. ...t 3 S.
Chamberlain v. Wood .................ccnnnnn 16 S.
Finch v. Park ...........ooooiiiiiiiiiiiiiia, 12 8.
Garvie v. Greene ..............c..iiiiinnieiinn. 9 S.
Isbell v. Whalen ..................ccooviiain. 25 8.
John A. Tollman Co. v. Bowerman .............. 5 8.
Kelley v. Anderson .................cc0iinn.. 15 8.
Leighton v. Serveson .................... P 8 8.
Neilson v. Chicago & N. W.R. Co. .............. 27 8.
Noyes v. Belding .................... ... ... .. 5 8.
Reeves v. Chicago, M. & 8t. P.R.Co. ............ 24 8.
Russell v. Deadwood Development Co. .......... 16 S.
St. Paul Harvester Co. v. Forbreg ............... 2 8.
Schott v.Swan ...ttt 21 8.
Searles v. Lawrence .................ccoiunnnn 8 8.
Smalley v. Lasell .......................o. 26 K.
State v. Newson .......ccovviiiinnennninnnnn . 8 S.
State v. Rash ..............ciiiiiiiiiiiiian, 27 N,
State v. Smith ..................... ... ... 18 8.
Stearns v. Wright ..... ettt 13 S.
Story v. Smith ............ooiiiiiiiiiiil 9 8.
Todd v. Carr .....coiveiiininiinniniinnnnnnnn. 17 8.
Whaley v. Vidal ...............cooiiiiiiie, 27 S.
Whitcher v. Foote ............................ 30 S.
William Deering & Co. v. Mortelle ............. 21 8.

PP PTEEEDEDDUTEDERPYEEPEDEY

169

PAGE

89

268

243

268

174

272

272

26

50

69

202

356

69

183

146

183, 185
174

465
331, 334
335

193

522

6y

435, 448
69

7l



TABLE OF ALL CASES CITED IN OPINIONS.

A
PAGE
Adams v. Boston Iron Co. 10 Gray, 495 ..........c.ccvivieirneernaneecoanees 392
Adams v. Bunker Hill & S. Min. Co. 12 Idaho, 637, 11 L.R.A. (NS) 844 89

Pac. 824 ... e e i 420
Adams v. McClintock, 21 N.D. 483, 131 N. W. 394 ..................... wee.. 597
Adams v. State, 93 Ark. 260, 137 Am. St. Rep. 87,124 S. W. 766 ............ 334
Adsit v. Lieb, 76 Tl 198 ................uuiiiiietinnerenennensrnannnnanans 635
Allen v. Murray, 87 Wis. 41, 57 N. W. 979 ........... .. .. .ciiviiiiinnnnnnn, 368
Allen v. Pennsylvania R. Co. 9 Sadler (Pa.) 382,12 Atl. 493 .................. 448
Alma v. Guaranty Sav. Bank, 8 C. C. A. 564, 19 U. 8. App. 622, 60 Fed. 203 .... 240
American Bonding Co. v. National Mechanics’ Bank, 99 Am. St. Rep. 466 ...... 81
American Mortg. Co. v. Mouse River Live Stock Co. 10 N. D. 290, 86 N. W. 965 131
American Surety Co. v. Lawrenceville Cement Co. 110 Fed. 717 ............ 538
American Tube Works v. Boston Mach. Co. 139 Mass. 11, 29 N. E. 63 ........ 488
Anchor Mill Co. v. Walsh, 108 Mo. 277, 32 Am. St. Rep. 600, 18 S. W. 804 .... 272
Anderson v. Baker, 23 Md. 531 ........... ... it it 244
Anderson v. Chicago, B. & Q. R. Co. 35 Neb. 95, 52 N. W. 840 .............. 430
Anderson v. First Nat. Bank, 6 N. D. 497, 72 N. W. 916 .................... 271
Anderson v. Gordon, 9 N. D. 480, 52 LR.A. 134,83 N. W. 993 ................ 353
Anderson v. Minneapolis, St. P. & S. Ste. M. R. Co. 18 N. D. 463, 123 N. W. 281 410
Anderson v. State, 43 Conn. 514, 21 Am. Rep. 669 .......................... 377
Andrews v. Portland 10 Am. St. Rep. 284 .......coiiiiiiiiiiiiiiiiiinen, 282
Annis v. Burnham, 5 N.D. 577,108 N. W. 549 .........c.ciiiiiiinnnnanns. 165
Arnegaard v. Arnegaard, 7 N. D. 475, 41 L.R.A. 258, 76 N. W. 797 ............ 455
Atchison, T. & S. F. R. Co. v. Frazxer, 27 Kan. 463 ................... 123,133
Atchison, T. & S. F. R. Co. v. Johns, 36 Kan. 769, 59 Am. Rep. 609, 14 Pac.

2 O 126
Atchison, T. & 8. F. R. Co. v. Nicholls, 8 Colo. 188, 6 Pac. 512 .............. 172
Atty. Gen. v. Bank of Charlotte, 57 N.C. (4 Jones Eq.) 287 .................. 642
Atty. Gen. v. Chicago & N. W. R. Co. 35 Wis. 426 ..............cc0ovuunnnn.. 554
Aurora v. Brown, 12 Ill. App. 122, affirmed in 109 Ill. 165 ..... csense PN 412

B
Bader v. State, 57 Tex. Crim. Rep. 293, 122 8. W. 555 .......c.ccovivninnnen.. 320
Baggett v. Dunn, 69 Cal. 75,10 Pac. 125 ............... ... ... . .ciiivennnnnn. 561
Banlt;{ v. State 57 Neb. 706 73 Am. St. Rep. 540, 78 N. W. 284, 11 Am. Crim. a1
Buley v. Wllhums, [ 30, R O Lt 21
Baltimore & P. R. Co. v. Landrigan, 191 U. S. 462, 48 L. ed. 262, 24 Sup. Ct.

Rep. 187 Lo e 425
Bamberger v. Green, 146 Ky. 258, 142 S. W. 384 .................... 192,193, 196
Bank of California v. Union Packing Co. 60 Wash. 456, 111 Pac. 573 ........ 71

xvii



xviii TABLE OF ALL CASES CITED IN OPINIONS.

- PAGE
Bank of Cape Fear v. Edwards, 27 N. C. (5 Ired. L.) 516 .................... 642
Bank of Commerce v. Tennessee, 161 U. S. 134, 40 L. ed. 645, 16 Sup. Ct. Rep.

25 642
Barber v. Merriam, 11 Allen, 322 ....... ..ottt iniiniiinnrenennnannnn 125
Barker v. French, 18 Vt. 460 ..............ciiuiininniiirnennnnenncnnnnnns 377
Barker v. Keith, 11 Minn. 65, Gil. 37 ........ ... ... . . ittt 569
Barry v. Traux, 13 N. D. 131, 65 L.R.A. 761, 112 Am. St. Rep. 662, 99 N. W. 769,

B N 1 - R Y 622
Bassett v. State, 41 Ind. 303 .. .. ... ... ittt ittt ettt 351
Bean v, Barton County Ct. 33 Mo. App. 635 ........................ 224, 227, 256
Beasley v. Cooper, 42 Iowa, 542 ............coiiiiiiiinrnnnnns Ceeeeneeaean 172
Beel v. Faulkner, 84 Tex. 187, 19 8. W. 480 ..............iiiuiieninennnnnns 220
Behrensmeyer v. Kreitz, 135 111. 591, 26 N. E. 704 ...............cccevvenn.. 258
Bennett v. Glaspell, 15 N. D. 245, 107 N. W. 45 ..............iivienn... 165
Benoit v. Revoir, 8 N. D. 226, 77 N. W. 605 ...............ciiiiiininennnnn. 455
Bessette v. State, 101 Ind. 85 ...... ... ... i i 335
Bickel v. Pennsylvania R. Co. 217 Pa. 456, 118 Am. St. Rep. 926, 66 Atl. 756 426
Bickford v. Gibbs, 8 Cush. 154 .. ... ... ... .ottt iiininnnnnn, 71,72
Binns v. State, 66 Ind. 428 ............c0iiiiiiiertiiieetitirtareanan 431
Birdsall, Re, 22 Misc. 180, 49 N. Y. Supp. 450 ...............c.ooiiiivana.. 570
Bn'mmgham Union R. Co. v. Hale, 90 Ala. 8, 24 Am. St. Rep. 748, 8 So. 142, 2

Am. Neg. Cas. 52 ... .. ittt it i i e 331
Bishop v. Chicago, M. & St. P. R. Co. 4 N. D. 536, 62 N. W. 605 .............. 410
Blair v. Ridgely, 41 Mo. 161, 97 Am. Dec. 248 .............ccccvvvnurnnene . 244
Blane v. Bowman, 22 Cal. 24 . ... ... i i i i e te et 62
Bloomer v. Todd, 3 Wash. Terr. 599, 1 LR.A. 111,19 Pac. 135 ................ 244
Blotcky v. Kaplan, 91 Iowa, 352, 59 N.W. 204 ......................0oveenn. 368
Blotz v. Lehigh Valley R. Co. 212 Pa. 154, 61 Atl. 832 .................... 439
Blue v. Smith, 69 W. Va. 761, 72 S. E. 1038 ............ ... ..cciiiniveann.. 556
Blue v. Tetrick, 69 W. Va. 742, 72 S. E. 1033 .....ccieitivriirnnnsnnnns . 556
Blunt v. Walker, 11 Wis. 349, 78 Am. Dec. 709 ........... . ..... ... ....... 486
Board of Education v. DeKay, 148 U. 8. 591, 13 Sup. Ct. Rep. 708, 37 L. ed. 573,

13 Sup. Ct. Rep. TOB .. ... i et 240
Board of Education v. Robinson, 81 Minn. 305, 83 Am. St. Rep. 374, 84 N. W.

B 75 P 533
Boddie v. State, 52 Ala. 395 .. ....c.iiiiiiii i i i e et 334
Bollinger v. St. Paul, & D. R. Co. 36 Minn. 418, 1 Am. St. Rep. 680, 31 N. W.

-1 AP 433
Booker v. Donohoe, 95 Va. 359,28 8. E. 584 .................cciiiiininnnnnn. 282
Bourassa v. Grand Trunk R. Co. 75 N. H. 359, 74 Atl. 590 .................. 412
Bowers v. Smith, 111 Mo. 45, 16 L.R.A. 754, 33 Am. St. Rep. 491, 20 S. W.

D 1 2 PP 216, 219, 220, 224, 227, 228, 254
Boyd v. Peach Bottom R. Co. 90 Pa. 169 .....................0iiiiinnna.. 485
Brady v. Bayonne, 57 N. J. L. 379, 30 Atl. 968 ...................cc..0inae. 240
Breeze v. Haley, 10 Colo. 5, 13 Pac 2 1 SN 634
Bressler v. Chicago, R. I. & P R. Co. 74 Kan. 256, 86 Pac. 472 .............. 439
Bridgeport v. Blinn, 43 Conn. 274 .............. ... ... .. . iiiiiiiiiaenn, 627
Bromley v. Birmingham Mineral R. Co. 95 Ala. 397, 11 So. 341 .............. 432
Brown v. Eaton, 37 How. Pr. 325 ..............cc0iiiiiiinnnnns e eeseeeea 183
Brown v. Search, 131 Wis. 109, 111 N. W. 210 ................. ceeaaeeaen 294
Bunce v. Reed, 16 Barb. 347 ... ... .. ... . ittt iiittiriaanaans 569
Bunday v. Smith, 23 S. D. 308, 121 N. W. 792 .. ...........ciiitiiiinnnnnn. 69
Burcell v. Goldstein, 23 N. D. 257, 136 N. W. 243 ............cciiiiiennnnn. 201
Burger v. Sinclair. 24 N. D. 326, 140 N. W. 235 ...........c0oiiniiniienn 68, 388
Burlington v. Denmnison, 42 N. J. L. 165 ... ...ttt iiiiiiiiennnn, 240
Burnette, Re 70 Kan. 229, 78 Pac. 440 .......c.oieieinieinnnnnnnnoanns 56, 59
Burton, Re 29 Fed. 637 .. ..... ... . . iiiiiiiiteriiinninnnnenennnnnnannns 201
Busta v. Wardall, 3 S. D. 141, 52 N. W. 418 ......ccceeennncnvnncccess ... 268

Butler v. State, 34 Ark. 480 ............ etreenes ceeteeesaaanese ceeeeseae .. 334



TABLE OF ALL CASES CITED IN OPINIONS xix

C
PAGE
Cameron v. Great Northern R. Co. 8 N. D. 134, 77 N. W. 1016, 5 Am. Neg. Rep.
A4 .. ...ttt ietiiececieas ettt ettt 410, 581
Camp v. State, 3 Ga. 417 ... ... ittt ittt i i e 334

Campbell v. Laclede Gaslight Co. 119 U. 8. 445, 30 L. ed. 459, 7 Sup. Ct. Rep.
1 - J T T

Campbell v. Ormsby, 65 Iowa, 518,22 N, W. 656 ..........................t 363
Cappadonna v. Illinois Surety Co. 68 Misc. 470, 125 N. Y, Supp. 162 .......... 466
Carlson v. Chicago & N. W. R. Co. 96 Minn. 504, 4 L.R.A.(N.S.) 349, 113 Am.

St. Rep. 655, 105 N. W. 5655 ...............ooiieiiiiiinniinnainn.... 439
Carr v. State, 127 Ind. 204, 11 LR.A. 370, 22 Am. St. Rep. 624, 26 N. E.

1 - J S 558, 562, 565
Carter v. Carter, 237 Mo. 624,141 S. W. 873 ...........cciiiiiienrnnnnns 191, 193
Carter v. United States, 1 Ind. Terr. 342, 37 S. W. 204 .................... 363
Cassady v. Miller, 106 Ind. 69, 5 N. E. 713 .. ............ ... iiiiiiiiinnn, 193
Cavaness v. State, 45 Tex. Crim. Rep. 209, 74 S. W. 908 .................... 362
Central Coal & Coke Co. v. Penny, 97 C. C. A. 600, 173 Fed. 340 ............ 14
Cham‘gerlnin v. Wood, 15 8. D. 216, 56 L.R.A. 187, 91 Am. St. Rep. 674, 88 N.

JRD - P
Chapman v. State, 109 Ga. 157,34 8. E. 369 ..........c..coviiinieniinnn...
Chase v. Miller, 41 Pa. 403 .............c.ciuiuiiiinnnnnernnnnnncansnn
Chesney v. Francisco, 12 Neb. 626, 12 N. W. 04 ...............c.cciiuunnn
Chicago v. Powers, 42 Ill. 169, 89 Am. Dec. 418 ........ ..

Chicago & A. R. Co. v. Carey, 115 Ill. 115, 3 N. E. 519
Chicago & N. W. R. Co. v. Netolicky, 14 C. C. A. 615, 32 U. 8. App. 168, 67

Fed. 665 ........cccccooou.. S S 426, 447
Chicago, B. & Q. R. Co. v. Cutts, 94 U. 8. 155,24 L. ed. 94 .................. 496
Chicago, B. & Q. R. Co. v. Iowa, 94 U. S. 155,24 L. ed. 94 .................. 496
Chicago, R. 1. & P. R. Co. v. Pounds, 27 C. C. A. 112, 49 U. 8. App. 476, 82

B 442
Chivington v. Colorado Springs Co. 9 Colo. 597, 14 Pac. 212 .................. 172
Christ v. Johnstone, 26 N. D. 6,140 N. W. 678 ......................ccvvnn.. 287

Christianson v. Farmers’ Warehouse Asso. 5 N. D. 438, 32 L.R.A. 730, 67 N.
8- 11
Christy v. Elliott, 216 IIl. 31, 1 L.R.A.(N.8.) 215, 108 Am. St. Rep. 196, 74 N.

E. 1035, 3 Ann. Cas. 487 ............................................ 615
Churchill v. Utica, 3Wall. 573,18 L. ed. 229 .........ciiiiiiiiininneennn.n. 641
City & Suburban R. Co. v. Moores, 80 Md. 348, 45 Am. St. Rep. 345, 30 Atl. 643 107
Clark v. Farrington, 11 Wis. 321 ........... i iiiiiiiiiiininnerrnnnnnnn, 486
Clark v. Miles, 2 Pinney (Wis.) 432 .............ciiiiiiiiiiitrnnnnnnnnnnn, 283
Clark v. People, 224 111. 554, TO N. E. 941 ..........iiiiiiinnnnienennnnnann. 376
Clark v. Simmons, 150 Mass. 357,23 N. E. 108 ........... ... iuiiiiieinnnnnn. 516
Clark v. Sullivan, 3 N. D. 280, 556 N. W. 733 .........0iirriiiiinieineennn. 50
Clark v. Thompson, 47 Ill. 25, 95 Am. Dec. 457 ..................coiunnn.. 193
Clark v. Wilkinson, 59 Wis. 543, 18 N. W. 481 ............................ 536 -
Clarke v. New York, 111 N. Y. 621, 19 N. E. 436 .............c...cuuuvnn.. 569
Clay v. State, 15Wyo 42, 86 Pac. YT . e
Cobb v. Duncan. 19 How. Pr. 164 ...ttt ittt iitenaanannnenn. 183
Comet Consol. Min. Co. v. Frost, 15 Colo. 310, 25 Pac. 506 o221
Com. v. Churchill, 11 Met. 538, 45 Am. Dec. 229 ............................ 332
Com. v. Drake, 124 Mass. 21 .........cccuiiitiireiinnenunnrnnnennennennns 376
Com. v. Harris, 131 Mass. 336 .........c.cciiiniiiiiinnnrnineenennecnnnnnns 334
Com. v. Murphy, 14 Mass. 388 .........c.iiiiiiniiiiiiiiiiiiiiiiiinnnnn, 332
Com. v. Regan, 105 Mass. 593 .. .........0iiiiiiniiiiiiininieenrnnnnnnnnn. 334
Compton v. Bunker Hill Bank, 96 TIll. 301, 36 Am. Rep. 147 .................. 595
Comstock v. Georgetown Twp. 137 Mich. 541, 100 N. W. 788 ................ 124

Connecticut River R. Co. v. Franklin County, 127 Mass. 59, 34 Am. Rep. 338 ... 22
Connertor v. Delaware & H. Canal Co. 169 Pa. 339, 32 Atl. 416 ieeninrnnennns 440



xx TABLE OF ALL CASES CITED IN OPINIONS

PAGE
Consolidated Kansas City Smelting & Ref. Co. v. Peterson, 8 Kan. App. 316,

55 Pac. B73 ... .. it et e e, 569
Consolidated Traction Co. v. Lamberti.on, 60 N. J. L. 457, 38 Atl. 683 ........ 125
Continental Ins. Co. v. Clark, 126 Iowa, 274, 100 N. W. 524 .................. 267
Conway v. Smith Mercantile Co. 6 Wyo. 327, 49 L.R.A. 201, 44 Pac. 940 ...... 569
Conway v. State, 33 Tex. Crim. Rep. 327,26 8. W. 401 .................c.... 334
Cook v. People, 177 I1l. 146, 52 N. E. 273 .. ... . ittt iiiieinnnnnn 376
Coombe v. Knos, 28 Mont. 202, 72 Pac. v41 .. ... ..ottt iiiiiiiiiinnnnn.. 50
Cooper v. Condon, 15 Kan. 572 .........c.iieiuiuiniiiinenennneinnnnanna, 173
Cooper v. Lake Shore & M. S. R. Co. 66 Mich. 261, 11 Am. St. Rep. 482, 33 N.

S S 11 J 447
Cornman v. Eastern Counties, R. Co. 4 Hurlst. & N. 781 .................... 434
Cortez v. State, — Tex. Crim. Rep. —, 74 S. W. 907 ........................ 362
Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693 .................cooiunnen 49
Cotner v. St. Louis & S. F. R. Co. 220 Mo. 284, 119 S. W. 610 .............. 411
Coulter v. Great Northern R. Co. 5 N. D. 568, 67 N. W. 1046 .................. 410
Crane v. Odegard, 11 N. D. 342,91 N. W. 962 ...................ccceiuennn. 7
Crawford v. Chicago G. W. R. Co. 109 Towa, 433, 80 N. W. 519 .............. 442
Crawford v. McDonald, 88 Tex. 626, 33 8. W. 325 ............c.c.ccuunnn 193,194
Crawfordsville v. Braden, 130 Ind. 149, 14 L.R.A. 268, 30 Am. St. Rep. 214, 28

N Bl B4 e e 240
Crittenden Lumber Co. v. McDougal, 101 Ark. 390, 142 S. W. 836 ........ 193, 196
Croco v. Hille, 66 Kan. 512,72 Pac. 208 .......... ..ot 569
Croft Re, 14 W. N. C. 437 ... ..ttt ittt ittt ettt iaannaennnns 569
Cumberland Glass Mfg. Co. v. Wheaton, 208 Mass. 425, 94 N. E. 803 .......... 73
Cummings v. Merchants Nat. Bank, 101 U. S. 153, 25 L. ed. 903 .............. 633
Cunningham v. State, 65 Ind. 377 ....... ... ... ... . ittt 335
Curtis v. United States, 100 U. S. 119, 25 L. ed, 571 .......cooiiniiiiine.. 538

D

Dakins v. Wagner, 3 Dowl. P. C. 535 ..........c.cciitiiiiiionnninennonnnnn. 569
Dalton v. Chicago, R. I. & P. R. Co. 104 Iowa, 26, 73 N. W. 349 .......... 424, 448
Dalton v. Chicago, R. I. & P. R. Co. 114 Iowa, 257, 86 N. W. 273 ............ 441
Daniels v. Hamilton, 62 Ala. 105 ........... ... iiiiiiiiiiniaiienanns 204
Daniels v. Tearney, 102 U. S. 415, 26 L. ed. 187 .......... ... .. .oiint, 283
Darragh v. Bird, 3 Or. 229 ... ... ...ttt ittt eneannes 258
Darrigan v. New York & N. E. R. Co. 562 Conn. 285, 52 Am. Rep. 590, 11

Am. Neg. Cas. 250 .. ..o iiii it eiieinn e inaeaans 123
Davidson v. St. Paul, M. & M. R. Co. 34 Minn. 61, 24 N. W. 324 ............ 411
Davis v. State, 54 Tex. Crim. Rep. 236, 114 S. W. 366 ...................... 378
Davis v. State, 75 Tex. 424, 12 S. W. 957 ................ 217, 220, 228, 254, 2565
Davis Sewing Mach. Co. v. Rosenbaum, — Miss. —, 16 S0. 340 ................ 71
Davison Re, 100 Mo. App. 263, 73 8. W. 373 .............coiiiinnnnn, 191, 195
Deardoff v. Thorstensen, 16 N. D. 355, 113 N. W. 616 ...................... 455
Delahaye v. Heitkemper, 16 Neb. 475, 20 N. W. 385 ...................o0uen 181
Delaplaine v. Bergen, 7 Hill, 591 ......................... et e 62
Demarest v. New York, 147 N. Y. 203,41 N.E. 405 ...............cc00uvnnnn. 223
Denver & R. G. R. Co. v. Roller, 49 L.R.A. 77, 41 C. C. A. 22, 100 Fed. 738 .... 125
Deweese v. Yost, 161 Mo. App. 10, 143 8. W. 72 ... ... .. ..o, 191
Dickerson v. Bridges, 147 Mo. 235,48 8. W. 825 ......................0..0.. 597
Dickson v. Waldron, 135 Ind. 507, 24 L.R.A. 483, 41 Am. St. Rep. 440, 34 N. E.

506. 35 N. E. 1 .. ittt ittt ie e iaateanesaneeannasantnansannns 477
Dillon v. Rand, 15 Colo. 372, 25 Pac. 185 ......ccoutiiiunnninrenananaeiinn 172
Dix v. Palmer, 5§ How. Pr. 233 . ... ... ittt iiiiaenncennans 187
Dixon v. State, 46 Neb. 298,64 N. W. 961 ...............c.c.00tiiiieriieenn 374
Donovan v. St. Anthony & D. Elevator Co. 7 N. D. 513, 66 Am. St. Rep. 674, 268

I T 4 2 - L1 1 R
Dorscy v. State, 1 Tex. App. 33 ......coviiiiier cnnnenn Ceeeinen Ceeeenans 334



TABLE OF ALL CASES CITED IN OPINIONS xxi

PAGE
Dougherty v. People, 1 Colo. 514 ...........c.ccoviieiiineiiiinnionnanen, 381
Douglas v. Richards, 10 N. D. 366, 87 N. W. 600 ............cc.covvevnnnn. 10
Dreseer v. Brooks, 2 N. Y. 560 ...........ccoooiiiiiiininiunnrrnennnnennann 62
Dudley v. White, 44 Fla. 264, 31 S0. 830 ............cciiiiirunrnnnnennnnn. 172
Duluth Elevator Co. v. White, 11 N. D. 534, 90 N. W. 14 .. ... ................ 553
Duluth Loan & Land Co. v. Klovdahl, 55 Minn. 341, 66 N. W. 1119 .......... 165
Duncan v. Great Northern R. Co. 17 N. D. 610, 19 L.R.A.(N.S.) 952, 118 N.

R 28 - L R 141
Duryee v. Friars, 18 Wash. 55,50 Pac. 583 ................ociuiiieeaon.. 268
Dutton v. Wright, 38 Tex. Civ. App. 372,85 S. W. 1025 .......ccccnnunn.. 191, 193

E

Eakin v. Campbell, 10 N. D. 416, 87 N. W. 991 ............... ceessesinaans 10
Easton v. Lockhart, 10 N. D. 181, 86 N. W. 697 ..................cccivnuann 165
Easton v. Montgomery, 90 Cal. 307, 26 Am. St. Rep. 123, 27 Pac. 280 ........ 160
Eaton, Re, 7 N. D. 269, 74 N. W. 870 ..........oiitiiiiiiinninirennnnnennn 56
Edgar Gold & 8. Min. Co. v. Tlgor, 10 Colo. 112, 14 Pac. 113 .............. 173
Edmonds v. Herbrandson, 2 N. D. 270, 14 L.R.A. 725, 50 N. W. 970 ........ 497
Edmonson v. White, 8 N. D. 72,76 N. W. 986 ..................cciivvnnnnn. 9
Ellis v. Ginsburg, 163 Mass. 143, 39 N. E. 800 ....................c... ... 377
Ellis v. Sheffield Gas Consumers’ Co. 2 El. & Bl 769, 2 C. L. R. 249, 23 L. J.

Q. B. N. S. 42, 18 Jur. 146, 2 Week. Rep. 19, 19 Eng. Rul. Cas. 180 ...... 107
El Paso County v. Rhode, 16 L.LR.A.(NB.) 794 ................cooiiiiiiin. 282
Elvick v. Groves, 17 N. D. 561, 118 N. W. 228 .............c.00uviennnn. 228, 261
Fmerson v. Nash, 124 Wis. 369, 70 L.R.A. 326, 109 Am. St. Rep. 944, 102 N.

1% TR ¢ AP 268
Emerson Mfg. Co. v. Tvedt, 19 N. D. 8, 120 N. W. 1094 ...................... 71
Empire Ranch & Cattle Co. v. Coldren, 51 Colo. 115, 117 Pac. 1006 .......... 196
Fngstad v. Dinnie, 8 N. D. 1, 76 N. W. 292 .. ... ... ... .. ... ... cccvvinennnnnn 239
Ewing v. Mallison, 65 Kan. 484, 93 Am. St. Rep. 299, 70 Pac. 369 ............ 194
Exchange Bank v. Ault, 102 Ind. 322, I N. E. 562 ........ccovvvevnnnnnennn. 193

F
Farrington v. Tennessee, 95 U. S. 687,24 L. ed. 560 ........................
F. Dohmen Co. v. Niagara F. Ins. Co. 96 Wis. 38, 71 N. W. 69
Fears v. Riley, 148 Mo. 49, 49 S. W. 836 ........................... ..
Ferguson v. Landran, 5 Bush, 230,96 Am. Dec. 350 ................covvvinnnn
Field v. New York C. R. Co. 32 N. Y. 339 ....... .0 iiiiiiirnnniinennenns
Filley v. Cody, 3 Colo. 221 ........... ... ittt iiiiiiiieitrrneennnnnnn

Finch v. Park, 12 S. D. 63, 76 Am. St. Rep. 588, 80 N. W. 156
First International Bank v. Lee, 19 N. D. 10, 120 N. W. 1093, Ann. Cas. 1912D

1 9 PPN 198
First Nat. Bank v. Hanna, 12 Ind. %pp. 240 ... 192
First Nat. Bank v. Minneapolis & N. Elevator Co. 11 N. D. 280, 91 N. W, 436 13
Fisk v. Stone, 6 Dak. 35, 50 N. W. 125 .. ........ ... ..ot iiiirninannennns 3
Fitzmaurice v. Willis, 20 N. D. 372, 127 N. W. 95 .. ... ... ....civvnnn.
Fleckner v. Bank of United States, 8 Wheat. 338, 5 L. ed. 631 ..............
Foley v. Leisy Brewing Co. 116 Towa, 176, 89 N. W. 230 ....................
Folsom v. Norton, 19 N. D. 722, 125 N. W. 310 ......... ... it iiinrrnnnnnn
Folz v. Tradesman’s Trust & Sav. Fund Co. 201 Pa. 583, 51 Atl. 379 ..
Foote v. American Product Co. 201 Pa. 510, 51 Atl. 364 ....................
Foster v. Grand Rapids R. Co. 140 Mich. 689, 104 N. W. 380, 18 Am. Neg.

Rep. 470 ..t e e i e 477
Foster v. Union Traction Co. 199 Pa. 498, 49 Atl. 270 .................c.vtn 26
Frame v. Felix, 167 Pa. 47, 27 L.R.A. 803, 31 Atl. 375 ................cc0.... 95
Frankel v. Hillier, 16 N. D. 387, 113 N. W. 1067, 15 Ann. Cas. 265 ....... vee.. 181

Franklin Co. v. Lewiston Inst. for Savings, 68 Me. 43, 28 Am. Rep. 9 .......... 267



xxii TABLE OF ALL CASES CITED IN OPINIONS

PAGE
Frazer v. Western, 3 How. Pr. 235 .............c..o000iinen, cevecesesses.. 62
Frazier v. Syas, 10 Neb. 115, 35 Am. Rep. 466, 4 N. W. 934 ... ............. 205
Frederickson v. Jowa C. R. Co. — Jowa —, 135 N.W. 12 ................ 418, 449
Freehling v. Bresnahan, 61 Mich. 540, 1 Am. St. Rep. 617, 28 N. W. 531 ...... 205
Friend v. Dunks, 37 Mich. 25 .......... ... .. .. . . . i i 181
Frieszleben v. Shallcross, 9 Houst. (Del.) 1, 8 L.R.A. 337, 19 Atl. 576 ........ 244
Frink v. Southern Exp. Co. 82 Ga. 33, 3 LRA. 482, 8 5. E 862 ............ 538
Fry v.Com. 82 Va. 334 .......coiiiiiiiiiiiiiinnininnnniannns tesecescsess 334

G

Galveston, H. & S. A. R. Co. v. Kutac, 76 Tex. 473, 13 S. W. 327 ..... cieane 412
Galvin v. New York, 112 N, Y. 223, 19 N. E. 675 ..........c0vviirennnnnn. 448
Garland v. Gaines, 73 Conn. 662, 34 Am. St. Rep. 182,49 Atl. 19 .............. 72
Garrison v. Carr, 3 Abb. Pr. N. S. 266, 3¢ How. Pr. 187 ...................... 183
Garvie v. Greene, 9 S. D. 608, 70 N. W. 847 .. ... ... . ... . ... cciieein.... 174
General Lithographing & P. Co. v. American Trust Co. 556 Wash. 401, 104 Pac.

B0B .. e e ittt e 174
George v. Norris, 23 Ark. 121 ... ... .. . . . . . . i 191
Gerard v. McCormick, 130 N. Y. 261,29 N. E. 115 .................couuunn. 81
Getchell & M. Lumber & Mfg. Co. v. Peterson, 124 Towa, 599, 100 N. W. 550 .... 536
Gifford v. People, 87 Ill. 211 ... ... ... ... i e 335
Gilbert v. Tracy, 115 Minn. 443, 132 N. W. 752 .. ...........iiiiiiinnnnnnn 429
Gillingham v. Ohio River R. Co. 35 W. Va. 588, 14 L.R.A. 798, 29 Am. St. Rep.

827, 14 S. E. 243 .. ... i i i it e et ittt 477
Gilmer v. Bird, 15 Fla. 410 . ... ... ... ..ttt iiiinineeeeanannans 21
Gilpin v. Gilpin, 12 Colo. 504, 21 Pac. 612 .................cccivvuennnennann. 132
Gipson v. Williams, — Tex. Civ. App. — 27T S. W. 824 ............coiiint, 174
Glynn County Academy v. Dart, 67 Ga. TO6 569
Goodrich v. Reynolds, 31 I1l. 490, 83 Am. Dec. 240 .....................ccvun.. 488
Goodwin v. Atlantic Coast Line R. Co.828.C. 321,64 S.E. 242 .............. 412
Goodwin v. Sims, 86 Ala. 102, 11 Am. St. Rep. 21,56 So. 587 .................. 194
Gorman v. Keough, 22 R. 1. 47,46 Atl. 37 ................... ... ... ..., 181
Gormley v. Palmes, 13 La. Ann. 213 .. ... ... ... i iiiiiiiiiiiannnnn.. 196
Gottlieb v. Fred W. Wolf Co. 75 Md. 126, 23 Atl. 198 ...................... 569
Gougar v. Timberlake, 148 Ind. 38, 37 L.R.A. 644, 62 Am. St. Rep. 487, 46 N.

D D 1 N 243
Grandin v. LaBar, 3 N. D. 457,57 N. W. 241 ............... .. ...covviuennn. 43
Grand Rapids & 1. R. Co. v. Huntley, 38 Mich. 537, 31 Am. Rep. 321 .......... 123
Grand Trunk R. Co. v. Richardson, 91 U. S. 469,23 L. ed. 362 ................ 411
Grant v. Philadelphia, B. & W. R. Co. 215 Pa. 265, 64 Atl. 463 ................ 447
Gray v. Chicago, R. 1. & P. R. Co. 143 Towa, 268, 121 N. W. 1097 ............ 433
Gray v. Smith, 76 Fed. 525
Green v. Purnell, 12 Md. 329
Green Bay v. Brauns, 50 Wis. 204, 6 N. W. 503 ............................ 240
Greenfield v. Wallace, 1 Utah, 189 ......... ... . ittt 174
Greenville v. Ormand, 51 S. C. 58, 39 L.R.A. 847, 64 Am. St. Rep. 663, 128 S. E.

5 72
Gregor v. Hyde, 10 C. C. A. 290, 27 U. S. App. 75, 62 Fed. 107 ................ 595
Griffith v. Rundle, 56 LR.A. 381 note ................ ... .. ... ..., 536, 538
Groff, Re, 21 Neb. 647, 59 Am. Rep. 859, 33 N. W. 426 ...................... 566
Grove v. Great Northern Loan Co. 17 N. D. 352, 138 Am. St. Rep. 707, 116 N.

W 345 e 508, 510
Gudtner v. Kilpatrick, 14 Neb. 347, 15 N. W. 708 ......................... 283
Guffanti v. National Surety Co. 133 App. Div. 610, 118 N. Y. Supp. 207 ........ 466
Gulf Pipe Line Co. v. Vanderberg, 28 Okla. 637, 34 L.R.A.(N.S.) 661, 115 Pac.

782, Ann. Cas. 1912D, 407 . ... ... . ... . 455
Gulickson v. Bodkin, 78 Minn. 33. 79 Am. St. Rep. 352,80 N. W. 783 ........... 193

Gunn v. Lauder, 10 N. D, 389,87 N. W. 999 ....................... eeeeaen 622



TABLE OF ALL CASES CITED IN OPINIONS xxiii

PAGE
Gunter v. State, 83 Ala. 96,3 80. 600 ........... Ceeestesseateanenans eeee... 379
Gussner v. Hawks, 13 N. D. 453, 101 N. W. 998 ...........0ciiivvnnnncnnne. 14
H

Hacker v. National Oil Ref. Co. 73 Pa. 83, 13 Mor. Min. Rep. 538 ...............
Hadley v. Bourdeaux, 90 Minn. 177, 95 N W.1109 ... ... it
Hahn v. Dierkes, 37 Mo. 574 ... .......ciuiiiiiiiiiinianaiiianannn .
Hall v. Northern P. R. Co. 16 N. D. 60, 111 N. W. 609, 14 Ann. Cas. 960
Hall v. State, 43 Tex. Crim. Rep. 479,66 S. W. 783 ......................c..0.
Hamilton v. Detroit, 83 Minn. 119,85 N. W. 933 ................c.cciiivnnn..
Hamilton Mfg. Co. v. Massachusetts, 6 Wall. 632,18 L. ed. 804 ...............
Hammond v. Buchanan, 68 Ga. 728 ............... ... ... iiiiiiitnnnnnnnn.
Hanlon v. Milwaukee Electric R. & L. Co. 118 Wis. 210,95 N. W. 100 ...........
Hanna v. Russell, 12 Minn. 80, Gil. 43 ................................ oo 20
Hanson v. McCue, 43 Cal. 178 . ... ... ... iiiiiiiieienotencasennnnae ee... 62
Harrison v. Horton, 5 Cal. App. 415,90 Pac. 716 ...............ccoviiiiininnns 559
Hart v. Brainerd, 68 Conn. 50, 35 Atl. 776 ....... ... ... . ... ... cciviriienn.. 377
Harvey-Watts Co. v. Worcester Umbrella Co. 193 Mass. 138, 78 N. E. 886 ...... 488
Hatchard v. State, 79 Wis. 357,48 N. W. 380 ...... ... ... ... .. iiiiiernnnnn 374
Hawthorn v. People, 109 I11. 302, 50 Am. Rep. 610 ...................cun... 497
Heard v. Holbrook, 21 N. D. 348,131 N. W. 251 ............. eteceeceeianeaes 455
Hedlin v. Lee, 21 N.D. 495, 131 N. W.390 ..................ccuunn.. 513, 520, 522
Hemingway v. Illinois C. R. Co. 52 C. C. A. 447,114 Fed. 843 .................. 448
Hendrickson v. Great Northern R. Co. 49 Minn. 245, 16 L.R.A. 261, 32 Am. St.

Rep. 540, 41 N. W. 1044 .. ... ... ... .. i iiiiieeennn 445
Hening v. Nelson, 20Ga.583 ... ... it 570
Herrlick v. McDonald, 83 Cal. 506,23 Pac. 710 .............c.ciiiiiinnnnnnnn. 62
Hetten v. Lane, 43 Tex D7 £ 533
Heyfron v. Mahoney, 9 Mont. 497, 18 Am. St. Rep. 759, 24 Pac 93 ... 261
Hight v. Langdon, 53 Ind. 81 ...... ... ... ... ... ... . .. i iiiiiiiiiiinaen., 354
Higley v. Pollock, 21 Nev. 198,27 Pac. 895 ....................ccoiiiiinnnnn. 174
Hilborn v. Bucknam, 78 Me. 482, 57 Am. Rep. 816, 7 AtL. 272 ................. 595
Hill v. Meyer, 47 Mo. 585 ....... ... .. . . i i
Hillman v. Schwenk, 68 Mich. 293, 36 N. W. 77 ............ e
Hines v. Givens, 29 Tex. Civ. App. 517, 68 S. W. 295
Hirshfeld v. Fitzgerald, 167 N. Y. 166 46 L.R.A. 839, 51 N. E. 997 ... vee.. 466
Hodge v. Franklin Ins. Co. 111 Minn. 321 126 N. W. 1098 ......oounnrvnnnnnn, 135
Hoffman v. Anthony, 76 Am. Dec. 711 ......... ... ... ... ... .. ciiiinnnnnnn. 515
Holbrook v. Dow, 12 Gray, 357 ............coiiiiiiiiiii ittt inannnnnas 335
Holden v. Hardy, 169 U. S. 366, 42 L. ed. 780, 18 Sup Ct.Rep. 383 ............. 497
Hope v. Great Northern R. Co. 19 N. D. 438, 122N.W. 097 .......ovnns R 442
Horton v. State, 120 Ga. 307,47 S. E. 969 ......................cc.... eeeees 363
Hosmer v. Hoitt, 161 Mass. 173, B8 N.E. 835 ........ ... ittt 173
Hostager v. Northwest Paper Co. 109 Minn. 509, 124 N. W. 213 ............... 136
Hotchkiss, Re, 58 Cal. 39 . ... ... ... ... ittt ittt iiiiennnnnanns 57, 68
Houghwout v. Boisaubin, 18 N. J. Eq. 315 ...................ccivivininnnn.. 569
Howard v. People, 185 I11. 552, 57 N. E. 441 ............... ... ... .cccvvvvnnnn 376
Howland v. Oakland Consol. Street R. Co. 110 Cal. 513,42 Pac. 983 ............. 356
Hudson v. State, 28 Tex. App. 323,13 8. W. 388 ......................couun.. 363
Hughes v. Roberts, J. & R. Shoe Co. 24 Ky. L. Rep. 2003, 72 S. W. 799 ......... 71
Humbert v. Dunn, 84 Cal. 57,24 Pac. 111 ..... ... ... ... ... ... .. ........ 561, 564
Humphreys v. Nelson, 115 111. 45,4 N. E. 637 .......................c.0oonn.. 634
Hunt v. Roylance, 11 Cush. 117, 59 Am. Dec. 140 ..................ccviuennn. 272

1

Minois C. R. Co. v. Norwicki, 148 I11. 29, 35 N. E. 3568 ............cc0vvuun... 448

Illinois C. R. Co. v. Sutton, 42 I11. 438,92 Am. Dec. 81 .............ccc0vuunnnn. 126



xxiv TABLE OF ALL CASES CITED IN OPINIONS

PAGE
Illinois River R. Co. v. Zimmer, 20 111. 654 ..................... .. civeuvurn.. 488
Illinois Trust & Sav. Bank v. Arkansas City, 34 L.R.A. 518, 22 C. C. A. 171, 40

U.S.App. 257, T8 Fed. 271 .. ... ...ttt it iiiaiiinenns 240
Indianapolis & St. L. R. Co. v. Harmless, 124 Ind. 25,24 N. E. 369 ............. 183
Indiana Springs Co. v. Brown, 165 Ind. 465, 1 LRA. 246, 74 N. E. 615, 6 Ann.

Cas. 656, 18 Am. Neg. Rep. 392 ............. ... .cciiiiiiiiiiiinnnnnnn 615
Intcrnnt:onnl & G.N. R. Co v. Williams, 82 Tex. 342,18 S. W. 700 ............ 174
Investors’ Syndicate v. Letts, 22 N. D. 452, 13¢ N. W. 317 .................... 492
Isbell v. Whalen, 26 8. D. 445, 12T N. W. 476 ................... B 144

J

Jackson ex dem. Boyd v. Lewis, 13 Johns. 504 ...... Ceeteieeiieieiia, eevee.. 332
James, Re, 124 Cal. 6563, 57 Pac. 678 .........cciiiiiiiiininennncnenvesanann 335
Jardine v. Cornell, 50 N. J. L. 485, 14 AtL. 590 ................c...ooiiaa.... 477
Jenkins v, State, 1 Tex. App. 346 ..... ... ... ... ... . ... i 334
Jesse D. Carr Land & Live Stock Co. v. United States, 56 C. C. A. 433, 118 Fed.

- 72 S 4:
J. F. Conrad Grocer Co. v. 8t. Louis & Suburban R. Co. 89 Mo. App. 534 ....... 439
John A. Tollman Co. v. Bowerman,58.D. 197, 58 N.W. 5669 .................. 272
Johnson v. Beazley, 65 Mo. 250, 27 Am. Rep. 276 ......................... 191, 194
Johnson v. Erickson, 14 N. D. 414, 105 N. W. 1104 ....................... 454, 456
Johnson v. Hudson River R. Co. 20 N. Y. 85, 75 Am. Dec. 375, 12 Am. Neg. Cas.

b L 425
Johnson County v. Searight Cattle Co. 3 Wyo. 777, 31 Pac. 268 ............... 634
Johnstone v. Robertson, 8 Ariz. 361,76 Pac. 465 .......................¢ccuun.. 261
J. R. Watkins Medical Co. v. McCall, 116 Minn. 389, 133 N. W. 966 ............ 135
Judge v. State, 8 Ga. 173 ......... ... ... i, e eieees 354

K
Kansas Cxty, Ft. 8. & M. R. Co. v. Stoner, 2 C. C. A. 437, 10 U. S. App. 209, 51

Fed. 849 ... ... ... .. . i i i i i 125
Keet v. Mason, 167 Mass. 154,45 N. E. 81 ...... ... ... iiiitiiinnnnnnn. L., 317
Kelley v. Anderson, 15 S. D. 107 87 N.W.BT9 ..o 26
Kelly v. Plttaburgh C. C. & St. L. R. Co. 28 Ind. App. 467, 91 Am. St. Rep. 134,

B3 N E. 233 .ottt ettt a et e 126
Kelly v. State, 25 Ohio 8t. 567 ...........c. .ot
Kempker v. Roblyer, 29 Iowa, 274 ............. ... ..iiiiiiiiiiiiiiennnanan,
Kendall v. Kingsley, 120 Mass. 94 . .................ciiiiiieeinnnnnanannnn.
Kennedy & S. Lumber Co. v. 8. 8. Contr. Co. 123 Cal. 584, 56 Pac. 457
Kidder County v. Foye, 10 N. D. 424,87 N. W. 984 .................c........
Kilburn v. Mullen, 22 Towa, 498 .......... ... ... ... ciiivieiiiinnn, e
Kimball v. Taylor, 2 Woods, 37, Fed. Cas. No. 7,775 ................ccoevun.n
Kingman v. Paulson, 126 Ind. 507 22 Am. St. Rep. 611, 26 N. E. 393 ......... 193
Kinyon v. Palmer, 20 Towa, 138 ..........c...ciiiiiiieiiiiiiiiiiiennaennnn 172
Kirtz v. Peck, 113 N. Y. 222, 21 N.E. 130 .........citiiiiiiniiinninnncnnnn. 570
Klemm v. Dewes, 28 T1l. 317 . ... ... ... i 172
Klotz v. Winona & St. P. R. Co. 68 Minn. 341, 71 N. W. 257, 3 Am. Neg. Rep. 201 445
Kniseley v. Cotterel, 196 Pa. 614, 50 L.R.A. 86 46 Atl. 861 ................... 497
Knowles v. Yeates, 31 Cal. 83 ........... ... .. .. . . .. . iiiiiiiiiiiaanaenn 229
Knudson v. Great Northern R. Co. 114 Minn. 244,130 N. W. 994 ............... 436
Kochel v. Bartlett, 88 Ind. 237 ... ... ...ttt 317
Korab v. Chicago, R. I. & P. R. Co. 149 Iowa, 711, 41 L.LR.A.(N.S.) 32, 128 N. W. 5

51 423
Kreitz v. Behrensmeyer, 149 I11. 496, 24 L.R.A. 59,36 N. E. 983 ............... 282
Kreuziger v. Chicago & N. W. R. Co. 73 Wis. 158, 40 N. W. 657 . ceeeeeena.. 123

Krug v.Davis, 85 Ind. 309 ......... ... .. .. .. ... i 193



TABLE OF ALL CASES CITED IN OPINIONS XXV

PAGE

Kulberg v. Georgia, 10 N. D. 461, 88 N. W. 87 .............................. 165
Kunkel v. Minneapolis, St. P. & S Ste. M. R. Co. 18 N. D. 367, 121 N. W. 830

409, 410, 414, 448

Kwiotkwoski v. Chicago, & G. T. R. Co. 70 Mich. 549, 38 N. W. 463 ....... 438, 439
L

Lambert v. Brown, 22 N.D. 107,132 N. W. 781 .. .......cccvttrirncnnnennannn 621
Lancaster v. State, 36 Tex. Crim. Rep. 16,35 8. W.1685 ....................... 334
Landa v. Obert, 45 Tex. 539 ............ciiuniiinininnnnrennnansacnanaannns 595
Lannis v. Louisville R. Co. 16 Ky. L. Rep. 446 .........................00.... 412
Lantz v. Moffett, 102 Ind. 23,26 N. E. 195 .............cc0itiiirnnnnnnnnnn.. 193
Japort v. Bacon, 48 VL. 176 ..............c.ciiiiiiiiiiiiiiiiiieaae, 179, 180
Latson v. Wallace, 9 How. Pr. 334 ............. .. 00t iiiiiniiirrnncnnnenss 62
Lawson v. State, 17 Tex. App. 299 .. .... .ot iuniiiiiitiiieenrernnnnnnenns 334
Learned v.Geer, 139 Mass. 31,20 N. E. 215 ... .........cciiriiiinrnnnnennnnnn 509
Leavitt v. Bangor & A. R. Co. 89 Me. 509, 36 L.R.A. 382, 36 Atl. 998, 1 Am.

Neg. Rep. 605 .. ... . i 106
Leddy v. Cornell, 52 Colo. 189, 38 L.R.A.(N.S.) 918, 120 Pac. 153, Ann. Cas.
]913C 1804 ... i ettt ittt i ittt et

Leese v. Clark, 20 Cal. 388 ........cciiiiiiiitiiitere ettt
Legg v. Overbagh, 4 Wend. 189 ..............coitiniiniiiiiiiineiieinnannns
Leighton v. Serveson, 8 S. D. 350,66 N. W. 938 ..............cciiiiiinnnnnnn
Leonard v. New York, C. & H. R. R. Co. 10 Jones & S. 225
Lincoln v. Walker, 18 Neb. 244, 20 N. W. 113 ... ... ... .......ciiiiiieinn.en
Lincoln Street R. Co. v. Lincoln, 61 Neb. 109,84 N. W. 802 .................. 2
Ling v. St. Paul M. & M. R. Co. 50 Minn. 160, 52 N. W. 378 .................. 582
Little v. Bousfield & Co. 165 Mich. 654, 131 N. W. 63 ........................ 413
Little v. Obrien, ® Mass. 423 .. ........ ... ... ... it terroenneancocnnneennns 487
v. Freerks, 14 N. D. 127, 103 N. W. 426 ...........coiuiienernnnnennn 186
Lordi v. People’s Surety Co. 69 Misc. 598,126 N. Y. Supp. 180 ................. 467
Los les Gas Co. v. Toberman, 61 Cal. 199 .. ....... ... ... ... ccciiiuiunnn.. 240
uisville & N. R. Co. v. Turner, 81 Ky. 489 .............................. 569

Louisville, N. A. & C. R. Co. v. Falvey, 104 Ind. 409, 3 N. E. 389, 4 N. E. 908 ... 126
Louisville, N. A. & C. R. Co v. Snyder, 117 Ind. 435, 3 L.R.A. 434, 10 Am. St. Rep.

B0, 20 N. E. 284 . ... ... .. i i it et e 126
Love v. Rockwell, 1 Wis. 383 ............... 0 .ciiitiiiiienrnnnonnenanenns 283
Lown v. Casselman, 24 N. D. 342, 139 N. W. 804 ...................cunt. 53, o™
Luling v. Stanton, 8 Abb. Pr. 378 ............ ... ... iiiiiiiiiiniiannnnnn. 183
Luning v. State, 2 Pinney (Wis.) 215,52 Am. Dec. 164 ....................... 379

M

McAfee v. State, 17 Tex. App. 139 .............oiiiiiiiiiiiiiiiiieennnn. 334
McArthur v. State, 59 Ark. 431, 27 8. W. 628 ...............cooiuinennn... 334
McAunich v. Missiesippi & M. R. Co. 20 Towa, 342 ........................... 497
McCarthy’s Appeal, 88 Pa. 217 .............. .0 iutniiriuieeinnrencnnnnnn. 206
McCleary v. State, 57 Tex. Crim. Rep. 139, 122 8. W. 26 .................... 362
McCombs v. State, 8 Ohio St. 643 ............... ... .. ... .. .iieiunt. Lol 334
MecCraney, Re, 102 Cal. 467, 36 Pac. 812 .................oiiviiiiiinnnnn. 57, a8
McCray v. State, 38 Tex. Crim. Rep. 609, 44 8. W. 170 ..................... 334
MeCubrey v. Lankis, 74 Minn. 302, 77 N. W. 144 .. .................cc.00.unn 455
McDonald v. Beatty, 10 N. D. 511,88 N. W. 281 ...............c..c.vuunnnnn 627
McDonald v. Nordyke Marmon Co. 9 N. D. 290, 83 N. W. 6 .................. 511
McDonald v. Swett, 76 Cal. 257, 18 Pac. 324 ............. .. ... ... ... ........ 174
McKone v. Fargo, 24 N. D. 63, 138 N. W. 967 ..................ocvivunnn... 37
McMullen v. Winfield Bldg. & L Asso. 64 Kan. 298, 56 L.R.A. 924, 91 Am. St.

Rep. 236, 67 Pac. 892 .. ..o .. i i e 533, 536



xxvi TABLE OF ALL CASES CITED IN OPINIONS

PAGE
McNeill, Re, 111 Pa. 235, 2 Atl 341 .....cccc00ceeecasccccscscccce.. 226, 261
McQuiggan v. Ladd, 14 L.R.A.(N.S.) 689 ...... ... ... ... it 316
McQuirk v. State, 84 Ala. 435, 5 Am. St. Rep. 381,480. 776 .................. 334
Mahoney v. Maxfield, 102 Minn. 377, 14 L.R.A.(N.S.) 251, 113 N. W. 904, 12
Ann. Cas. 280 ... ... iiii bt 615
Malmstrom v. Northern P. R. Co. 20 Wash. 195, 55 Pac. 38 .................. 426
Malone v. Philadelphia & R. R. Co. 157 Pa. 430, 27 Atl. 756 ........... ceee... 392
Manning v. School Dist. No. 6, 124 Wis. 84, 102 N, W. 358 ................. 268
Mannion v. Steffens, 115 N. Y. Supp. 1087, affirmed on appeal in 135 App. Div.
921, 120 N. Y. Supp. 1134 ... ..o iotiiiireernreriieeennaeninnanns 623
Mantle v. Casey, 31 Mont. 408, 78 Pac. 591 ........................ ceeese.. 174
Marshall v. Territory, 2 Okla. Crim. Rep. 136, 101 Pac. 139 .......... ceee-.. 327
Marshall v. Wabash R. Co. 171 Mich. 180, 137 N. W. 89 ......... ceieereess. 124
Martin v. State, 156 Ala. 89, 47 So. 104 ..................... etereenses. 34
Martin v. Wilson, 1N.Y. 240 ........................................... 62
Martinson v. Regan, 18 N. D. 467, 123 N. W. 285 ...........c..cenuunnnens ... 160

Mattoon v. Hinkley, 33 Ill. 209
Mayo v. State, 7 Tex. App. 342 .. e .. ..
Melvin’s Case, 68 Pa. 338 ............ciiiiiiiiinirenennnnecncnnnns e
Members of Legislature, Re, — Fla. —, 39 So. 63
Menard v. Crowe, 20 Minn. 448, Gil. 402 .. ........ ... .. i iiiiirrnrnnnnnens
Mercer v. Wright, 3 Wis. 645 ...... ... ... ... . ... . . i ittt

Merchant v. Pielke, 10 N. D. 48, 84 N. W. 574 ........... ... ciittiennnnnns
Mertens v. Southern Coal Min. Co. 235 I11. 540, 85 N. E. 743 ............... 34
Metzler’s Appeal, 73 Pa. 368 ........... ... i 206
Meyer v. Rosenblatt, 78 Mo. 495 ........... ... ... .. ... i i, 634
Miller v. Northern P. R. Co. 18 N. D. 19, 118 N. W. 344, 19 Ann. Cas. 1215
138, 140, 141, 147

Miller v. Schallern, 8 N. D. 395, 79 N. W. 865 ..........ccciiiriiennennnn.
Miner v. Francis, 3 N. D. 549, 68 N. W. 343 .. .......ciitiriiinnnnnnnnn
Minor v. Happersett, 21 Wall. 162,22 L. ed. 627 ........cccciviiieiiinenn.n.
Mitchler v. Helfrinh, 30 Phila. Leg. Int. 216 .
Montague v. Dawes, 14 Allen, 369 .......... ... ... .iiiiiiiiiiiniiiin.e,
Moore v. State, 68 Ala. 360 ......... ... ... . ...ttt
Moore Realty Co. v. Carr, 61 Or. 34, 120 Pac. 742
Morely v. Dunbar, 24 Wis. 185 ......... ... ... ittt
Morris v. Robbins, 83 Kan. 335, 111 Pac. 470 ................cccivvvennnn.
Morse v. Pinco, 4 Vt. 281 ... ... . ittt iiirinrnraennernnnanennns

. Moses v. National Bank, 149 U. S. 298, 37 L. ed. 743, 13 Sup. Ct. Rep. 900 . .73, T4
Moyer v. Dewey, 103 U. s. 301, 26 L oed. 308 ....voeeinnrneneananeenns 201
Mullen v. McKim, 22 Colo. 468, 45 Pac. 416 .................cciiiiiniinnnn. 565
Murphy v. Casselman, 24 N. D. 336, 139 N. W. 802 ...............cevivuinnn. 53
Myers v. English, 9 Cal. 341 .......... ... . . i i i iiiiiiiiiiiiiiinnenaans 564

N

National Cash Register Co. v. Wilson, 9 N. D. 112,81 N. W. 285 ............. 9
National Surety Co. v. Arosm, 117 C. C. A. 313, 198 Fed. 605 ................ 534
National Surety Co. v. State Sav. Bank, 14 LRA. (N.S.) 155, 84 C. C. A. 187,

166 Fed. 21, 13 Ann. Cas. 421 .......... 0ottt 81, 534
National Tube-Works Co. v. Chamberlain, 5 Dak. 54, 37T N. W. 761 ........... 240
Neilson v. Chicago & N. W. R. Co. 27 S. D. 96, 129 N. W.907 ................ 69
Nelson v. Webster, 72 Neb. 332, 68 L.R.A. 513, 117 Am. St. Rep. 799, 100 N. W.

3 81

Nelson County v. Bardstown & L. Turnp. Co. 25 Ky. L. Rep. 1777, 78 8. W. 856 135
Nephi Plaster & Mfg. Co. v. Juab County, 33 Utah, 114, 114 LR.A (N.S.) 1043,

B8 PaC. 58 ...t i
Newell v. People, 7T N. Y. O ... ... i it iiiiiiiaaraesnnnnnns 562
Newport News & M. Valley R. Co. v. Thomas, 96 Ky. 613, 29 8. W. 437 ...... 569



TABLE OF ALL CASES CITED IN OPINIONS xxvii

PAGE
New York v. Tax & A. Comrs. 4 Wall. 244, 18 L. ed. 344 .................... 641
New York & C. Grain & Stock Exch. v. Gleason, 121 Ill. 602, 13 N. E. 204 ... .. 834
Nichols v. Burlington & L. County, Pl. Road Co. 4 G. Greene, 42 ............... 21
Nichols v. The Comgtroller, 4 Stew. & P. (Ala.) 164 ............cccvennn.. 561, 562
Nichols & 8. Co. v. Stangler, 7 N. D. 102, 72 N. W. 1089 ...................... 7
Nolan v. McDuffie, 125 Cal. 334, 68 Pac. 4 ...............cciiiiuninnnnnnn .. 454
North Dakota Horse & Cattle Co. v. Serumgard, 17 N. D. 466, 20 L.R.A.(N.8.)
508, 138 Am. St. Rep. 717, 118 N. W. 453 ......................... 518, 627
Nort!;gn P. R. Co. v. Freeman, 174 U. S. 380, 43 L. ed. 1014, 19 Sup. Ct. Rep.
................................................................ 440
Northern P. R. Co. v. Lewis, 2 C. C. A. 446, 10 U. S. App. 254, 51 Fed. 658 .. 411
Norton v. Cary, 14 Abb. Pr. 364, 23 How. Pr. 469 .......................... 183
Notman v. Guffey Petroleum Co. 128 N. Y. Supp. 20 .......... erestiaies 623
Noyes v. Belding, 56 S. D. 603, 69 N. W. 1069 ............coiiiiiiiiiinnnnnn. 202
Nugent v. State, 18 Ala. 521 .......... ... . i iiiiiererannncenrncnnans 320
Nystrom v. Templeton, 17 N. D. 463, 117 N. W. 473 ...............cccenn.. 62
o
O’Beenis v. State, 47 N. J. L. 279 ... ... .. .. it iiiiiiiiirtannenannenn. 334
Ogden City v. Weaver, 47 C. C. A. 485, 108 Fed. 564 ....................... 240
O'Neal v. Virginia & M. Bridge Co. 18 Md. 1, 79 Am. Dec. 669 ................ 634
Orcutt v. Conrad, 10 N. D. 431, 87 N. W. 982 ... ... ........ciiiiiinnnnnan.. 454
Osprey, The v. Jenkins, 9 Mo. 644 ......... ... ... ........ciiivennnnn. 172, 173
Oswald v. Moran, 8 N. D. 111, 77 N. W. 281 .......c.ceiiienrinnannannenns 181
P
Pacific Mut. L. Ins. Co. v. Beck, — Cal. —, 35 Pac. 169 ............cc.cn... 512
Pacific Trust Co. v. Dorsey, 72 Cal. 55, 12 Pac. 49, 13 Pac. 148 ............... 487
Page v. State, 61 Ala. 16 ......... ... ... . i i i 379
Palmer v. McMahon, 133 U. S. 660, 33 L. ed. 772, 10 Sup. Ct. Rep. 324 ........ 641
Palmer v. Merrill, 57 Me. 26 ....... ...ttt ittt 201
Paola Gas Co. v. Paola Glass Co. 56 Kan. 614, 54 Am. St. Rep. 598, 44 Pac. 621.. 272
Parker v. State, 62 Tex. Crim. Rep. 64,136 S. W. 453 ................... 320, 327
Parks v. Soldiers & Sailors’ Home Comrs. 22 Colo. 86, 43 Pac. 542 ............ 556
Peard v. State, 3¢ Neb. 372, 51 N. W. 828 ................... 220, 223, 226, 256
Pefferling v. State, 40 Tex. 486 .............. ... ... iiiiiiiieenennnnnennns 334
Pein v. Miznerr, 41 Ind. App. 2565, 83 N. E. 784 .................covvienunnn. 34
Penn Placer Min. Co. v. Schreiner, 14 Mont. 121, 35 Pac. 878 ................. 569
Pennsylvania Co. v. Swain, 189 Pa. 626, 42 Atl. 297 ....................... 538
Pennsylvania Teleph. Co. v. Varnan, 2 Monaghan (Pa.) 645, 15 Atl. 624 ...... 412
People v. Abbot, 19 Wend. 194 ............ .. ... ... ... ... it 316, 325

People v. Abbott, 97 Mich. 486, 37 Am. St. Rep. 360, 56 N. W. 862 ... 327, 329, 334
People v. Aikin, 66 Mich. 460, 11 Am. St. Rep. 512, 33 N. W. 828, 7 Am. Crim.

REP. 345 ..ot et et 379
People v. Balkwell, 143 Cal. 259, 76 Pac. 1017 ...................cccvuun. 374, 376
People v. Barber, 48 Hun, 198 ...............cciiiiiinninnnnens e 244
People v. Bene, 130 Cal. 159, 62 Pac. 404 ............. .. ...iiiiiinininnnn.. 316
People v. Bennett, 8 Abb. Pr. 343 ........... ... ... ... . oo, 183
People v. Benson, 6 Cal. 221, 65 Am. Dec. 506 .................... 316, 325, 326
People v. Betsinger, 34 N. Y. S. R. 819, 11 N. Y. Supp. 916 .................. 320
People v. Biggins, 2 Cal. Unrep. 303, 3 Pac. 853 ......................cconnnn 363
People v. Big Muddy Iron Co. 89 Ill. 116 ............... ..ottt 635
People v. Chin Hane, 108 Cal. 597, 41 Pac. 697 .....................coiuinn. 332
People v. Cook, 8 N. Y. 67, 59 Am. Dec. 451 ..........oiiiiiiiiiniiniannen. 223
People v. Duncan, 104 Mich. 460, 62 N. W. 556 ...................... ... 320
People v. Edwards, 101 Cal. 543, 36 Pac. 7 ....... Ceeeret ettt eereaans 354

People v. Flaherty, 79 Hun, 48,29 N. Y. Supp. 641 ..............covvinunnnnn 320



xxviii TABLE OF ALL CASES CITED IN OPINIONS

PAGE
People v. Glover, 71 Mich. 303, 38 N. W. 874 .............c0vvennn 327, 333, 334
People v. Gordon, 88 Cal. 422, 26 Pac. 502 .............. oo iiiviiiine, 370
People v. Harlan, 133 Cal. 16,65 Pac. 9 ........... ..., 316
People v. Jackson, 3 Park. Crim. Rep. 381 .................oiiiiniiat ... 316
People v. Johnson, 106 Cal. 289, 39 Pac. 622 ........................... 316, 328
People v. Knight, — Cal. —, 43 Pac. 6 ..................... . iiiiiiinnnn... 320
People v. McLean, 71 Mich. 309, 15 Am. St. Rep..263, 38 N. W. 917 ........... 334
People v. Millard, 53 Mich. 63. 18 N. W. 5683 ................. . ... .ccveunnnn.
People v. Mize, 80 Cal. 41, 22 Pac. 80 ................ciiiiiiiiinnnnnnanes
People v. Rodrigo, 69 Cal. 601, 11 Pac. 481, 8 Am. Crim. Rep. 53
People v. Shea, 125 Cal. 151, 57 Pac. 885 ................cciievennnnn..
People v. Un Dong, 106 Cal. 83,39 Pac. 12 ...........ccccvveeennn.
People v. West, 106 Cal. 89, 39 Pac. 207 ..............oviiiiiinnnnnnnnnn..

People ex rel. Lardner v. Carson, 10 Misc. 237, 30 N. Y. Supp. 817, affirmed in
86 Hun, 617, 35 N. Y. Supp. 1114, reaffirmed in 155 N. Y. 491, 50 N. E. 292
221, 222, 226, 228, 252

People ex rel. Woods v. Crissey, 91 N. Y. 816 .............c.cvviiinneenn.. 223
People ex rel. Ringe v. Gochenour, 54 Ill. 123 ...................ccovvian... 257
People ex rel. Hegwer v. Goodykoontz, 22 Colo. 507, 45 Pac. 414 .......... 666, 559
People ex rel. Atty. Gen. v. Holihan, 20 Mich. 116 ........................ 258
People ex rel. Cornell S. B. Co. v. Hornbeck, 30 Misc. 212, 61 N. Y. Supp. 978 .. 569
People ex rel. Wiswall v. Judges, 3 How. Pr. 164 ...........................
People ex rel. Angerstein v. Kenney, 96 N. Y. 294 ............ e
People ex rel. Wright v. Lamborn, 2 T11. 125 .................cc.ciiiiienennnn.

People ex rel. Delaney v. Markiowicz, 225 Ill. 563, 80 N. E. 256
People ex rel. Foley v. Montez, 48 Colo. 436, 110 Pac. 639

People ex rel. Watkins v. Perley, 80 N. Y. 624 ............. ... ... c.ccoceiun.
People ex rel. Richardson v. Spruance, 8 Colo. 530, 9 Pac. 628
Peoples v. Com. 87 Ky. 487, 9 S. W. 500 ............ ... iiiiiiieninainnnnn.
People’s Bank v. Lemarie, 106 La. 429, 31 So. 138 .......cc.covviivivenenn...
Perry v. Hackney, 11 N. D. 148, 90 N. W. 483 ................ ...,
Persons v. Simons, 1 N. D. 243,46 N. W. 969 ............ccovvivrnnnnennn.
Peters v. State, 103 Ark. 119, 146 S. W. 491 ...........ccovviienvnn...
Phillips v. Kerr, 26 TIL. 213 ... .. ... .. . ... .. .. ... . i
Phillips v. Milwaukee & N. R. Co. 77 Wis. 3852, 9 L.R.A. 521, 46 N. W, 543 ..417, 428
Pierce v. Millay, 62 Ill. 133 ......... ... ... i it iiiiiinenanns 363
Pierre Waterworks Co. v. Hughes County, 5 Dak. 145, 37 N. W. 733 ......... 636
Pilant v. S. Hirsch & Co. 14 N. M. 11,88 Pac. 1129 ........................ 174
Pine v%ounty v. Willard, 39 Minn. 125, 1 L.R.A. 118, 12 Am. St. Rep. 622, 39 N. s
PO U 53

Pine River Bank v. Hodsdon, 46 N. H. 114 ...................cevvunn. ..... 486
Platter v. Green, 26 Kan. 252 .............00iiierrrirrnnnennnonenccnannnns 72
Pleasant v. State, 15 Ark. 624 ................ccceevnenn e tcatete et 334
Plunkett v. State, 72 Ark. 409, 82 S. W. 845 .......................... 327, 328
Pociunas v. American Sugar Ref. Co. 74 Misc. 407, 132 N. Y. Supp. 395 ...... 623
Pociunas v. American Sugar Ref. Co. 130 N. Y. Supp. 162 .................... 623
Pollok v. San Diego, 118 Cal. 593, 50 Pac. 769 ...................cccvinnnnn. 240
Porch v. St. Bridget’s Congregation, 81 Wis. 599, 51 N. W. 1007 ............ 240
Porter v. State, 135 Ala. 51,36 S0. 695 ............ ..ottt 379
Porter v. Vandercook, 11 Wis. 70 .............c.iiiiriiiriitnrerronnnronanns 21
Potter v. Whitten, 161 Mo. App. 118, 142 S. W. 453 ......................... 193
Power v. Larabee, 3 N. D. 502, 44 Am. St. Rep. 577, 57 N.W. 789 ......... 509, 513
Presby v. Grand Trunk R. Co. 66 N. H. 615, 22 Atl. 654 ..................... 412
Prescott v. Brooks, 11 N. D. 93,90 N. W. 129 ..............ccitiiernennnnn 7, 8
Preston v. Otey, 88 Va. 491,14 S. E. 68 .....................cv it 377
Price v. Springfield Real Estate Asso. 101 Mo. 107, 20 Am. St. Rep. 595, 14

LT - 191, 195
Providence & W. R. Co. v. Yonkers F. Ins. Co. 10 R. I. 74 .................. 570



TABLE OF ALL CASES CITED IN OPINIONS xxix

PAGE
Provident Loan Trust Co. v. McIntosh, 68 Kan. 4562, 75 Pac. 498, 1 Ann. Cas.

B0B ... it it ee et e et e et e 165
Pyke v. Jamestown, 16 N. D. 157, 107 N. W. 359 ........................... 448
Pylev.Ch.rk 25 C. C. A. 190, 49U 8. App. 260, 79 Fed. 744, 2 Am. Neg. Rep.

....... PSPPI 7
Q
Quaife v. Chicago, & N. W. R. Co. 48 Wis. 513, 33 Am. Rep. 821, 4 N. W. 858,

10 Am. Neg. Cas. 472 .. ... ... ...ttt iiiiiinennneann. 124
Quanah v. White, 88 Tex. 14,28 S, W. 1086 ................cooiiivienen.... 570
Quattlebaum v. State, 119 Ga. 433,46 S. E. 677 .............covviiiinninnnn. 363
Quinlan v. Utica, 11 Hun, 217 ................ Ceeeeeecantanatans veeesee.. 412

R

Reese v. State, — Tex. Crim. Rep. —, 70 S. W. 424 ........................ 362
Reese v. State, 44 Tex. Crim. Rep. 34,68 S. W. 283 ........................0. 362
Reeves v. Chicago, M. & St. P. R. Co. 24 S. D. 84, 123 N. W. 408 ............. 356
Regan v. Zeeb, 28 Ohio St. 487 ............. ... ... i, 205
Register v. Pringle Bros. 58 Fla. 355, 50 So. 584 ............................ 172
Reynolds v. Taylor, 43 Ala. 420 ................................. 561, 562
Rhoads v. Chicago & A. R. Co. 227 Ill. 328, 11 L.R.A.(N.S.) 623, 81 N. E 371 412
Rice v. Nolan, 33 Kan. 28, 5 Pac. 437 ......... ... .0 iiitininennnnnnnn. 204
Rich v. Chi , M. & St. P. R. Co. 78 C. C. A. 663,149 Fed. 79 .............. 411
Richards v. E lmes, 18 How. 143,15 L. ed. 304 .. ....................... 518, 519
Richardson v. Butler, 82 Cal. 114 16 Am. St. Rep. 101, 23 Pac. 9 ....... 195, 196
Richardson v. Chicago Packing & Provision Co. 135 Cal. 311, 67 Pac. 769 ..... 62
Richardson v. New York C. R. Co. 45 N. Y. 847 ............................ 445
Richardson v. State, 100 Miss. 514, 56 So. 454 ............... ... ... . 327
Richmond & D. R. Co. v. Powers, 149 U. S. 43, 37 L. ed. 642, 13 Sup. Ct. Rep.

TaB e e e e 448
Ripon Hardware Co. v. Haas, 141 Wis. 65, 123 N. W. 659 ........... ceeinann 135
Ristine v. State, 20 Ind. 328 ........ .. ... ... ittt
Robbins v. Chicago, 4 Wall. 675, 18 L. ed. 431 e
Roberts v. Fargo, 10 N. D. 230,86 N. W. 726 ...........cooiiniunnnnnnee.n..
Roberts v. Paducah, 95 Fed. 62 ...............c.iiiiiiinnineernnennnnnanens
Roberts v. Samson, 50 Neb. 745, 70 N. W. 384 ...............cccviveenennn.

Robertgon Lumber Co. v. Jones, 13 N. D. 112, 99 N. W. 1082
Robinson v. Hughes, 117 Ind. 293, 3 L.R.A. 383, 10 Am. St. Rep. 45, 20 N. E.
220

........................................................... 204, 205
Roethke v. Philip Best Brewing Co. 33 Mich. 340 ........................... 181
Rogers v. Cherokee Iron & R. Co. 70 Ga. 717 .........cciviiiiiiinnnnnnannes 569
Rogers v. State, 1 Tex. App. 187 ......................................... 334
Ruebl v. legerwood Rural Teleph. Co. 23 N. D. 6, — L.R.A.(N.S.) —, 135 N.

W 708 e 106, 107 412, 415
Russell v. Deadwood Development Co. 16 S. D. 644, 94 N. W. 693 ............ 69
Russell v. McDowell, 83 Cal. 70, 23 Pac. 183 ..............c..ciiiveunnnnn 261
Ryan v. State Btnk, 10 Neb. 524, T N. W, 2768 .. iiiiiiiierenennnennnnnn 569

8

St. Louis & S. F. R. Co. v. Gracy, 126 Mo. 472, 28 S. W. 736, 29 S. W. 579 ... 569
St. Louis, I. M. & S. R. Co. v. Yonley, 53 Ark. 503, 9 L.R.A. 604, 13 S. W. 333,

T4 8. W. 800 ...t e e e e 107
St. Louis Mut. L. Ins. Co. v. Charles, 47 Mo0. 462 ....... ..........cc¢c0cvenne. 642
8t. Louis 8. W. R. Co. v. Dingman, 62 Ark. 245, 36 S. W. 219 .......... ceeeee 410

8t. Louis S. W. R. Co. v. Hall, — Tex. Civ. App. —, 81 S. W. 671 ...... ee... 378



XXX TABLE OF ALL CASES CITED IN OPINIONS

PAGE
St. Paul Harvester Co. v. Forbreg, 2 8. D. 356, 50 N. W. 628 .............. 183
Salters v. Ralph, 15 Abb. Pr. 273 .......................... ... . 183, 187
Salt Lake City v. Smith, 43 C. C. A. 637, 104 Fed. 457 ............. e 132
Sanford v. Sornberger, 26 Neb. 295, 41 N. W. 1102 ............... esenenaenas 595
Santee v. State, — Tex. Crim. Rep. —, 37 S. W. 436 ........................ 362
Batcher v. Satcher, 41 Ala. 26, 91 Am. Dec 498 ... ... ... , 196
Satterberg v. Minneapolis, St. P. & S. Ste. M. R. Co. 19 N. D. 38, 121 N. W. 70 ' 413
Satterlee v. San Francisco, 23 Cal. 315 ............. ... ... i .. 261
Sayre, Re, — Cal. —, 36 Pac. 813 ....... ... ... .. ... iitiiiiiienninnnannn 57
Schmidt v. Missouri P. R. Co. 191 Mo. 215, 3 LR.A.(N.S.) 196, 90 S. W. 136 .. 442
Schober v. Rosenfield, 75 lowa, 455, 39 N. W. 7068 ......................... 181
Schott v. Swan, 21 S. D. 639, 114 N. W. 1005 ......................cc.uu. 146
Schraeder v. Modern Brotherhood, 90 Neb. 688, 39 L.R.A.(N.S.) 157, 134 N. W.

> AP 410
Seaboard Nat. Pank v. Ackerman, 16 Cal. App. 55, 116 Pac. 91, 12 Enc. Pl. &

o U R S S 191, 195
Searles v. Lawrence, 8 8. D. 11,65 N. W. 34 ................cccivivivn... 183, 185
Seckerson v. Sinclair, 24 N. D. 625, 140 N. W. 239 .................ccccvnen. 356
Second Ward Sav. Bank v. Milwaukee, 94 Wis. 587, 69 N. W. 359 ........... 642
Security Improv. Co. v. Cass County, 9 N. D. 553, 84 N. W. 477 ............... 10
Seifert v. State, 160 Ind. 464, 98 Am. St. Rep. 340, 67 N. E. 100 ............. 376
Selma & T. R. Co. v. Rountree, 7 Ala. 670 ..... ............ciiiiuieunnennn. 487
Seymour v. Tacoma, 6 Wash. 138, 32 Pac. 1077 .............co0eiivuennnn.. 240
Sharon v. Sharon, 79 Cal. 633,22 Pac. 26, ..........cccviiiininennnnn.- 131, 132
Shartzer v. State, 63 Md. 149, 52 Am. Rep. 501 ................coiiiinn... 334
Shattuck v. Kincaid, 31 Or. 379, 49 Pac. 7568 ........... ... ....c.ouiiiunn.. 559

Sherlock v. Minneapolis, St. P. & S. Ste. M. R. Co. 24 N. D. 40, 138 N. W. 977 .. 438
Shinkle v. McCullough, 116 Ky. 960, 105 Am. St. Rep. 249, 77 S. W. 196, 15 Am.

Neg. Rep. B3 ... ... . i i i it e 615
Shinn v. Cummins, 65 Cal. 97, 3 Pac. 133 ...........cciitiiriioenneanccnnens 174
Shirwin v. People, 69 Il 55 1 Am.Crim. Rep. 650 .......................... 320
Shoemaker v. Sonju, 15 N. D. 518, 108 N. W. 42, 11 Ann. Cas. 1173 ........... 42
Shoemaker v. South Bend Spark Arrester Co. 135 Ind. 471, 22 L.R.A. 332, 35

N, E. 280 .. e e e e e e e e 193
Shoemaker v. State, 58 Tex. Crim. Rep. 518, 126 S. W. 887 ............. 317, 326
Sieber v. Great Northern R. Co. 76 Minn. 269, 79 N. W. 95 .............. 415, 449
Silverman v. Baruth, 42 App. Div. 21, 58 N. Y. Supp. 663 .................... 623
Smalley v. Lasell, 26 S. D. 239, 128 N. W. 141 .............. ... iiiiiiinnnn 174
Smalley v. Yates, 36 Kan. 519, 13 Pac. 845, s. c. 41 Kan. 550, 21 Pac. 622 ..... 240
Smith v. Marshalltown, 86 Jowa, 516, 63 N. W. 286
Smith v. Sioux City & P. R. Co. 38 Jowa, 173 ...........coiiviiiiiiiinennn,
Smith v. State, 80 Am. Dec. 361 ......... ... ... .0 iiiiierriiinannteainnns
Snowball v. People, 147 IIl. 260, 356 N. E. 538 ............ccoiiiiiiininnnn.
Soeder v. St. Louis, I. M. & S. R. Co. 100 Mo. 673, 18 Am. St. Rep. 724, 13 S.

2 2 5 S 436, 449
Sommer v. Carbon Hill Coal Co. 32 C. C. A. 156, 59 U. 8. App. 519, 89 Fed. 54 .. 268
Soules v. Brotherhood of American Yeomen, 19 N D. 23, 120 N. W 760 ........ 410
Southern R. Co. v. Posey, 124 Ala. 486, 26 So. 914 ......................... 426
Southworth v. Curtis, 8 How. Pr. 271 ... ... ... ittt iiinrnnnanns 188
Spercer v. Board of Registration, 1 MacArth. 169, 29 Am. Rep. 582 ......... 244
Stahl v. Duluth, 71 Minn. 341, 74 N. W. 143 ... .......... ... . .cc.iiiiinnnns 356
Standard Sewing Mach. Co. v. Church, 11 N. D. 420,92 N. W. 805 ............. 71
Stark v. Duball, 7 Okla. 213, 54 Pac. 453 ............ciiiiiiiirierneannnnens
State v. Aiken, 109 Towa, 643, 80 N. W. 1073 ......cc.ciuviiiiinnnnnnnnaes
State v. Anthony, 6 Idaho, 386, 55 Pac. 884 ..........ccciiiiiviiiiinnn..
State v. Atkinson, 29 La. Ann. 543 ............. e .. ..
State v. Barrett, 40 Minn. 65, 41 N. W. 459 .. ... ... ... . iiiiiiiiiiiinnnnn,
State v. Belyea, ON.D. 353,83 N.W. 1 ...,

State v. Blackburn, — Iowa, —, 1I0N. W. 275 .............iuttns



TABLE OF ALL CASES CITED IN OPINIONS xxxi

PAGE

State v. Bordelon, 6 La. Ann. 68 ......................00iiiiiaa, ceeses.... B6B1
State v. Campbell, 210 Mo. 202, 109 8. W. 706, 14 Ann. Cas. 403 ............. 363
State v. Campbell, 20 Nev. 122, 17 Pac. 620 ..................... e 334
State v. Cassidy, 22 Minn. 324 21 Am. Rep. 765 .............cciiineennn... 37
State v. Chase, 17 N. D. 429, 117 N. W. 537 17 Ann. Cas. 520 .............. .3
State v. Denny, 17 N. D. 519 117 N. W. 869 ..ooovvennnnnn.. e
State v. Duffey, 128 Mo. 549, 81 8. W. 98 ... . iiiiiiiiiiiiiitrinaneanaannns
State v. Eberline, 47 Kan. 165, 27 Pac. 839 ...........ccciieeinnnnnnn.
State v. Egan, 69 Iowa, 636, 13 N. W. 730 .........cciiieneniecnnncnnneann.
State v. Ekanger, 8 N. D. 559, 80 N. W. 482 ..........cc.ovtviienineiannann..
State v. Forshner, 43 N. H. 89, 80 Am. Dec. 132 ..........ccovivvvvninnnnn..
State v. Foster, 14 N. D. 561, 105 N. W. 938 ...... e teetsee et eraaaa,
State v. Fourneri, 68 Vt. 262,35 Atl. 178 ...........ciiiiiiiiniiiinnnannnn.
State v. Froelick, 70 Iowa, 213, 30 N. W. 487 .......c.ciiiiinnenrnennnnn.
State v. Gereke, 74 Kan. 196, 86 Pac. 160, 87 Pac. 759 . e
State v. Glass, 5 Or. 73 ... ... .. ... . i ittt et e
State v. Gleim, 17 Mont. 17, 31 L.R.A. 294, 52 Am. St. Rep. 655, 41 Pac. 998, 10

Am. Crim. Rep. 46 ..... ... ... . . . ittt 327 329
State v. Goodwin, 169 Ind. 265, 82 N. E. 459 ..............ccciiiieenunnann.. 615
State v. Haines, 160 Mo. 555, 61 S. W. 621 ...... ee ettt aee e 363
State v. Hakon, 21 N. D. 133, 120 N. W. 234 ... .......c0uinernrnnncnnnans 110
State v. Haupt, 126 Iowa, 152 101 N. W. 739 .o iiiiiiiiieiiiiiiieeneannn. 335
State v. Hazlet, 16 N. D. 426, 113 N. W. 374 ...........c0vvriinrrnnnnnnn.n. 311
State v. Hazlett 14 N. D. 490 105 N.W. 617 ..................... 110, 311, 312
State v. Height, 117 Iowa, 650 59 L.R.A. 437, 94 Am. St. Rep. 323, 91 N. W. 320

& T 2
State v. Hilberg, 22 Utah 27,61 Pac. 215 .. ...ttt

State v. Hobgood, 46 La. Ann. 855, 15 So. 406
Ntate v. Jackson, 44 La. Ann. 160, 10 So. 600 ..
State v. Jefferson, 28 N. D. (6 Ired. L.) 305

State v. Kent, 5 N. D. 516, 35 L.R.A. 518, 67 N. W. 1752 ........... 110, 311, 324
State v. Knapp, 45 N. H. 148 ....... ... ... i iiiiiiiiiiieiinnnnnns 334
State v. Lee, 69 Conn. 186, 37 Atl. 75 ... ... ... ... ... iiiiiiiiiiiinanaan, 374
State v. Ll]ly, 47 W. Va. 496 35 8. E. 837 ... .. 376
State v. Longstreth, 19 N. D. 268 121 N. W. 114, Ann. Cas. 1912D 1317 .. 360, 382
State v. Lytle, 27 N. C. (5 Ired. L.) 5 - J

State v. Malmberg, 14 N. D. 523, 105 N. W. 614
State v. Manchester & L. R. Co 52 N. H. 528

State v. Minard, 96 Towa, 267, 65 N. W. 147 .. .......c.. ittt ierinnnnennnn.
State v. Mobley, 44 Wash. 549 87 Pac. 815 .......ciiiiiiiiiiiiiiiiiiea
State v. Moeller, — N. D. —, 138 N. W. 981

State v. Moeller, 20 N. D. 114 126 N. W. 568 . ...ttt iiiiannnnns
State v. Mosley, 116 Mo. 545, 22 8. W. 804 ........ciiiiiiiiiannnn

State v. Musgrave, 43 W. Va. 672, 28 S. E. 813

State v. Newson, 8 S. D. 327, 66 N. W. 468 ..............c.iviiiiineinnnn.
State v. Ogden, 39 Or. 193, 85 Pac. 449 ...... ... ...
State v. Pancoast, 5 N. D. 516, 35 L.R.A. 518, 67 N. W. 1052 ........ 110, 311, 324
State v. Porter, 74 Iowa, 623, 38 N. W. 514 ....... .. ... .. ... . cccivevenen.. 362
State v. Quinn, 2 Penn. (Del.) 339, 45 Atl. 544 .. ... ... ... ... .. ... ... ..., 350
State v. Rash, 27 S. D. 185, 130 N. W. 91, Ann. Cas. 1913D 656 .......... 331, 334
Ntate v. Rivers, 82 Conn. 454, 74 At 767 .............. ... ... ... ..cuee. 317, 326
State v. Roderick, 14 LR.A.(N.S.) 704 .........ioiiiiiiiiiineniannnn. 327, 333
State v. Rozum, 8 N. D. 548, 80 N. W. 477 .. ... ... ... ... iiiiiiiiininiennn. 311
State v. Schuerman, 70 Mo. App. 518 ..........ciiiiiiiiinnienneeininennns. 374
State v. Seevers, 108 Iowa, 738, 78 N. W. 705 ......... et ie e 335
State v. Shaw, 25 N. C. (3 Tred. I..) 532 ... ... it iiiiititritiennanennnnnnns
State v. Smith, 18 S. D. 341, 100 N. W. 740 .

State v. Ward, 73 Towa, 532, 35 N. W. 617
State v. Washington, 90 N. C. 664 ............cc.ciiiiiiiiniiiiinennennons




xxxif TABLE OF ALL CASES CITED IN OPINIONS

PAGE
State v. Werner, 16 N. D. 83, 112 N. W. 60 ................c.ute. ceceanen 322
State v. White, 35 Mo. 500 ..............iiiiiiuirrnnrnneennanannnanens 334
State v. Whitesell, 142 Mo. 467, 44 8. W. 332 ................ccovvuennn 330, 333
State v. Winney, 21 N. D, 72, 128 N. W. 88 ........cociuiieirnnanieerenns 368
Ntate v. Workman, 66 Wash, 292, 119 Pac. 761 ..............ccoveieinnnn.n. 327
State ex rel. Wannemaker v. Alder, 87 Wis. 554, 58 N. W. 1045 ...... .. 226,258
State ex rel. Canton v. Allen, 178 Mo. 555, 77 S. W. 868 ........... 238, 239, 254
Mtate ex rel. Moore v. Archibald, 5 N. D. 359, 66 N. W. 234 .................. 563
State ex rel. Lanham v. Babeock, 24 Neb. 787, 40 N. W. 316 ................. 566
State ex rel. McCue v. Blaisdell, 18 N. D. 31, 119 N. W. 360 .................. 554
State ex rel. McCue v. Blaisdell, 18 N. D. 55, 24 L.R.A.(N.S.) 465, 138 Am. St.

Rep. 741, 118 N. W. 141 ... ... ..o i iiiiiiiiiiiiiinnieenn. 94, 554
State ex rel. Cooper v. Blaisdell, 17 N. D. 575, 118 N, W. 226 ............ 5564
State ex rel. Rusk v. Budge, 14 N. D. 532, 105 N. W. 724 .................... 563
State ex rel. Henderson v. Burdick, 4 Wyo. 272, 24 L.R.A. 266, 33 Pac. 1256 559

560, 564, 566
State ex rel. Erickson v. Burr, 16 N. D. 581, 113 N. W. 7056 ................ 564
State ex rel. Wineman v. Dahl, 6 N. D. 81, 3¢ L.R.A. 97, 68 N. W. 418 ...... 553
State ex rel. Atty. Gen. v. District Ct. 13 N. D. 211, 100 N. W. 248 .......... 22
State ex rel. Davis v. Eggers, 29 Nev. 469, 16 L.R.A.(N.S.) 630, 91 Pac. 819 559
State ex rel. Johnson v. Ely, 23 N. D. 619, 137 N. W. 834 .............. 261, 228
State ex rel. Fulkerson v. Emmerson, 74 Mo. 607 ...................ctntn 204
State ex rel. Steel v. Fabrick, 17 N. D. 532, 117 N. W. 860 ................ 554
State ex rel. Wolfe v. Falley, 9 N. D. 450, 83 N. W. 860 .................. 553
State ex rel. Plain v. Falley, 8 N. D. 90, 76 N. W. 896 .................... 553
State ex rel. McCarthy v. Fitzgerald, 37 Minn. 26, 32 N. W. 788 ............ 228
State ex rel. Brainerd v. Grimes, 7 Wash. 191, 34 Pac. 833 .................. Ehit]
State ex rel. Wiles v. Heinrich, 11 N. D. 31, 8 N. W. 734 .................. 10
State ex rel. Buck v. Hickman, 10 Mont. 497, 26 Pac. 386 .................. 562
State ex rel. Clyatt v. Hocker, 39 Fla. 477, 22 So. 721, 63 Am. St. Rep. 174 .. 536
State ex rel. McDonald v. Holmes, 16 N. D. 457, 114 N. W. 367 ............ .. 553
State ex rel. McDonald v. Holmes, 19 N. D. 286, 123 N. W. 884 .......... 557, 361
State ex rel. Wade v. Kenney, 10 Mont. 485, 26 Pac. 197 .................. 361
State ex rel. Noonan v. King, 108 Tenn. 271, 67 S. W, 812 ................ 559
State ex rel. Mitchell v. Larson, 13 N. D. 420, 101 N. W. 316 ............ 553
State ex rel. Fosser v. Lavik, 9 N. D. 461, 83 N. W. 9814 .................. 553
State ex rel. Buttz v. Liudahl, 11 N. D. 320, 91 N. W. 950 ................ 5563
State ex rel. McGlory v. McGruer, 9 N. D. 566, 84 N. W.363 ................ 10
State ex rel. Walker v. McLean County, 11 N. D. 356, 92 N. W. 388 ........ 553
State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834 .............. 554
State ex rel. Miller v. Miller, 21 N. D. 324, 131 N. W. 282 ................ 554
State ex rel. Sayre v. Moore, 40 Neb. 854, 256 L.R.A. 774, 59 N. W. 756 ...... 556
State ex rel. Norfolk Beet-Sugar Co. v. Moore, 50 Neb. 88, 61 Am. St. Rep.

538, 89 N. W. 373 ... ...ttt inntrnennnnaacaeaseaasesenneeioseannas 566
State ex rel. Goodwin v. Nelson County, 1 N. D. 88, 8 L.R.A. 283, 26 Am. St.

Rep. 609, 45 N. W. 33 .. ... outtninitinas s aient et iieeeeneienss 553
State ex rel. Madderson v. Nohle, 16 N. D. 168, 1256 Am. St. Rep. 628, 112 N.

R v S 353
State ex rel. Miller v. Norton, 20 N. D. 180, 127 N. W. 717 .............. 554
State ex rel. Watkins v. Norton, 21 N. D. 473, 131 N. W. 2567 .............. 554
State ex rel. Lane v. Otis, 68 N. J. L. 656, 54 Atl. 442 ................ 225, 228
State ex rel. Granvold v. Porter, 11 N. D. 309, 91 N. W. 944 .............. 553
State ex rel. Boards of Comrs. v. Ristine, 20 Ind. 345 .................... 562
State ex rel. Enderlin State Bank v. Rose, 4 N. D. 319, 26 L.R.A. 693, 58 N. 2

R 23 R LR R R L LR LT R R
State ex rel. Frich v. Stark County, 14 N. D. 368, 103 N. W. 913 ............ 553
State ex rel. Bancroft v. Stumpf, 23 Wis. 630 ..............co.oiiinnennn. 258
State ex rel. Miller v. Taylor, 22 N. D. 362, 133 N. W. 1046 ................ 554

State ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N.W. 231 .............. 554



TABLE OF ALL CASES CITED IN OPINIONS xxxiii

PAGE
State ex rel. Spratlin v. Thompson, 20 LR.A.(N8.) 1-35 .................. 185
State ex rel. Mutual Ben. L. Ins. Co. v. Utter, 34 N. J. L. 493 .............. 642
State ex rel. Brown v. Weston, 6 Neb. 16 ............................ 561, 564
State ex rel. Roberts v. Weston, 4 Neb. 216 ....................cc0evun... 562
State ex rel. Brown v. Westport, 116 Mo. 582, 22 8. W. 888 ................ 254
State ex rel. Byrne v. Wilcox, 11 N. D. 329, 91 N. W. 955 219, 220, 228, 256, 261, 553
State, Van Vorst, Prosecutor, v. Jersey City, 27 N. J. L. 403 ................ 240
Stayton v. State, 32 Tex. Crim. Rep. 33,22 S. W. 38 ...................... 334
Stearns v. Wright, 13 8. D. 644, 83 N, W. 687 ..........coovnviinnnnnnnn.. 193
Stemper v. Higgins, 38 Minn. 222, 37T N. W. 96 ............cc0o0vuinnnn. 217, 227
Stephens v. People, 89 Il 337 ............ccoiiieiiiininneennnnannnn 257, 261
Stephens v. State, 118 Ga. 762, 45 S. E. 619 ...................iiirunnn... 362
Stern v. Fargo, 18 N. D. 289, 26 L.R.A.(N.8.) 665, 122 N. W. 403 ........ 236, 244
Sterner v. Issett, 89 Kan. 3567, 131 Pac. 6561 ..............00vvnivenninnnnnnn. 616
Stevenson v. Morgan, 67 Neb. 207, 108 Am. St. Rep. 629, 93 N. W. 180 ...... 283
Stewart v. Lyness, 22 N. D. 149, 132 N. W. 768 ...........ccceivnvnnennnn.. 68
Stoddard v. Lord, 36 Or. 412, 59 Pac. 710 ........ .. . eee ... 60
8Story v. Smith, 9 8. D. 137,68 N. W. 198 .......cciiviiiiiinennennnnnnnn. 522
Strang v. People, 24 Mich. 6 ................ N eeanas 334
Sunbury & E. R. Co. v. Cooper, 33 Pa. 278 ...............cociiiineinnen... 562
Swadley v. Missouri P. R. Co. 118 Mo. 268, 40 Am. St. R«la]p. 366, 24 8. W. 140 411
Swisher v. Deering, 104 Ill. App. 5§72, affirmed in 204 Ill. 203, 68 N. E. 517 71
Sykes v. Beck, 12 N. D. 242, 06 N. W. 844 ........cciiiiiiiiinnnnnnnnnnnns 10

T

Talpey v. Doane, 2 Colo. 299 ....... teeeereneceeceerareaseean eeeesenaeeenn 173
Taylor v. Henry, 2 Pick. 307 ............... Ceeeeieeiieseeeesaetnaneannes 20
Taylor v. Worrel, 4 Legal Gaz. 401 .............c.cciiiiiiieininnnnnnnnenn. 205
Tennessee v. Whitworth, 117 U. 8. 129, 29 L. ed. 830, 6 Sup. Ct. Rep. 645 642
Territory v. O'Hare, 1 N. D. 30,34 N. W. 1003 ...................c0... 311, 313
Territory ex rel. Higgins v. Steele, 4 Dak. 78, 23 N. W. 91 ............ 224, 256
Terry v. Little, 101 U. 8. 216, 25 L. ed. 864 ...................cc0iiivvnan. 466
Texas & P. R. Co. v. Gentry, 163 U. S. 353, 41 L. ed. 186, 16 Sup. Ct. Rep.

B 1 435, 448
Thayer v. Partridge, 47 Vt. 423 ...t iiiiiiiieninnt, 179, 180
Thomas v. Owens, 4 Md. 189 ......... ... ..ottt iiiiiriiniineennns 657, 562
Thomas Laughlin Co. v. American Surety Co. 51 C. C. A. 247, 114 Fed. 627 538
Thompeon v. Heywood, 129 Mass. 401 ............ ... ciiiitiiinrennnnnens 517
Thompson v. New York, C. & H. R. R. Co. 110 N. Y. 636, 17 N. E. 690 ........ 447
Thompson Houston Electric Co. v. Newton C. C. 42 Fed. 723 .............. 238
Thomasen v. Hall County, 63 Neb. 777, 57 L.R.A. 303, 89 N. W. 393 ........ 536
Todd v. Carr, 17 S. D. 514, 97T N. W. 720 .. ....... .00t itiiiniiinnnnnnnn. 69
Tolchester Beach Improv. Co. v. Steinmeier, 72 Md. 313, 8 L.R.A. 846, 20 Atl. 188 478
Tolman v. Johnson, 43 Towa, 127 ... .. .ottt it ieteenennnennns 181
Tomlinson v. Chicago, M. & St. P. R. Co. 67 C. C. A. 218, 134 Fed. 233 ........ 440
Toomey v. London, B. & S. C. R. Co. 3 C. B. N. 8. 146 .................... 434
Townshend v. Goodfellow, 40 Minn. 312, 3 L.R.A. 739, 12 Am. St. Rep. 736,

41 N. W. 1056 ... ...unitiiiiiiteiiinieeeeesanennoneosnaoeesansnnas
Trask v. Vinson, 20 Pick. 105 .. .. .. ... 0ttt tiiieeenneeinnannnann.
Travis v. Tobias, 7 How. Pr. 90 ...........cciiiiiiiiiiinennnen. .
Tronsrud v. Farm Land & Finance Co. 18 N. D. 417, 121 N. W. 68
Trumpler v. Cotton, 109 Cal. 250, 41 Pac. 1033 ................. e 538
Trumpler v. Trumpler, 123 Cal. 248, 55 Pac. 1008 .......................... 62
Turner v. Crumpton, 25 N. D. 134, 141 N. W. 209 ..................ccooune. 473
Tuttle v. Smith, 6 Abb. Pr. 329, 14 How. Pr. 395 .......................0e 182
Tyler v. Shea, 4 N. D. 377, 50 Am. St. Rep. 660, 61 N. W. 468 .............. 7

Tyndale v. Old Colony, R. Co. 156 Mass. 503, 31 N. E. 655 ................ 439



xxxiv TABLE OF ALL CASES CITED IN OPINIONS

U
Ueland v. Dealy, 11 N. D. 529, 89 N. W. 326 ..............cciviveeinnennns
Union Nat. Bank v. Matthews, 98 U. 8. 621, 25 L. ed. 188 ..... .
Union Stock Yards Co. v. Conoyer, 41 Neb. 617, 58 N. W. 950
United States v. Hodson, 10 Wall. 395, 19 L. ed. 937 ...................... p
United States Brewing Co. v. Stoltenberg, 211 Ill. 531, 71 N. E. 1081, 17 Am.

Neg. Rep. 193 ..o ettt ittt iinnieiaenans 423

United States Cement Co. v. Cooper, 172 Ind. 599, 88 N. E. 69 .............. 34

v
Van Allen v. Assessors, 3 Wall. 573, 18 L. ed. 229 .........c.oivveeinnnnenn. 641
Vermont C. R. Co. v. Clayes, 21 Vt. 30 ............c.coviiiiiireronanonnns 487
Vermont Loan & T. Co. v. Whithed, 2 N. D. 82,94 N. W. 318 ................ 497
Vidger v. Nolin, 10 N. D. 353, 87 N. W. 593 ............... eeteriaaee 453, 455

w
Wade v. State, — Tex. Crim. Rep. —, 144 8. W. 246 ............... cenanas 327
Wadsworth v. Allen, 8 Gratt. 174, 56 Am. Dec. 137 ............cccivvunnn.. 71
Walden v. Bankers’ Life Asso. 89 Neb. 546, 131 N. W. 962 ................ 410
Walker v. State, 8 Okla. Crim. Rep. 125, 126 Pac. 829 ............ 320, 327, 330
Walters v. Rock, 18 N. D. 45, 115 N. W. 511 .........ciuitviirirnnnnnnn 379
Warner v. Dewitt County Nat. Bank, 4 Tll. App. 305 ........................ 267
Waugh v. Burket, 3 Grant Cas. 319 ............ ... iiiiiiiiinnnnennns 206
Webber v. Ladlier, 26 Wash. 144, 90 Am. St. Rep. 726, 66 Pac. 400 .......... 597
Weber v. Lewis, 19 N. D. 473, 34 L.R.A.(N.S.) 364, 126 N. W. 105 ............ 79
Webster v. French, 12 T11. 302 .. ...... .0ttt ittt ittt i enennnns
Weed, Re, 26 Mont. 241, 67 Pac. 303 ..........coiiurniiiiiininennennnannn

Wellcome, Re, 23 Mont. 140, 58 Pac. 45
Wellcome, Re, 23 Mont. 213, 58 Pac. 47

Weller v. Hawes, 49 Jowa, 45 .. ... ... . ... . ittt iiinenrnnnrnenannnnn

Wells County v. McHenry, 7 N. D. 246, 74 N. W. 241 ........................ 649
Wenk v. New York, 171 N. Y. 607,64 N. E. 509 .........cccociiiuiinennnnnnn 268
Westcott v. Brown, 13 Ind. 83 ....... ...ttt ittt rnrnconannnn 193
Western U. Teleg. Co. v. Graham, 1 Colo. 183 ................c..oivainn... 173
Whaley v. Vidal, 27 S. D. 627, 132 N. W. 242 ... ..................... 435, 448
Whereatt v. Ellis, 103 Wis. 348, 74 Am. St. Rep. 865, 79 N. W. 416 .......... 536
Whitcher v. Foote, 30 8. D. 39, 128 N. W. 1022 .............ccovitiiennnenns 69
White, Ex parte, 33 Tex. Crim. Rep. 594, 28 S. W. 542 .......... 221, 226, 228, 241
Whithed v. St. Anthony & D. Elevator Co. 9 N. D. 224, 50 L.R.A. 254, 81 Am.

St. Rep. 562, 83 N. W. 238 ........citiiimiiniiiiiiiniinneennneananns
Whitmore v. State, 72 Ark. 14, 77 S. W. 598 .. ... ... it ttiennnncranns
Whitney v. Clifford, 46 Wis. 138, 32 Am. Rep. 703, 499 N. W. 835 ............
Whitney v. Groot, 2¢ Wend. 82 .................ccoviiiiiinnns
Whitney v. Traynor, 74 Wis. 289, 42 N. W. 267 ................ .

Wight v. Shelby R. Co. 16 B. Mon. 4, 63 Am. Dec. 522 ......................
Wilenski v. Philadelphia Casualty Co. 131 N. Y. Supp. 549 ..................
Wilkinson v. Winne, 15 Minn. 169, Gil. 123 ...... ... ... ... .c.cciiiiiiiiiennn. 5
Will%m Deering & Co. v. Mortelle, 21 S. D. 159, 16 L.R.A.(N.S.) 352, 110
P25 - T TNt 71
William Deering & Co. v. Venne, 7 N. D. 576, 75 N. W. 926 ................ 455
Williams v. Brewster, 117 Wis. 370, 93 N. W. 479 ................... [ 486
Williams v. Jenkins, 76 Misc. 256, 134 N. Y. Supp. 800 ............... Ceaeen. 623
Williams v. Potter, 114 I11. 628, 3 N. E. 729 .. ..........c.iiutiiiinnnrnnnnnn 257
Williams v. State, 37 Tex. Crim. Rep. 348, 30 S. W. 687 .................... 378
Williams v. State, — Okla. Crim. Rep. —, 131 Pac. 179 .................... 383
Williamson v. County Ct. 56 W. Va. 38, 48 S. E. 835, 3 Ann. Cas. 355 ........ 20

Wilmington & W. R. Co. v. Reid, 13 Wall. 264, 20 L. ed. 568 .............. 642



TABLE OF ALL CASES CITED IN OPINIONS XXXV

PAGE
Wilson v. McElroy, 32 Pa. 82 .......ccciiiieventniennrenncnns erteceieaeas 206
Wilson v. State, 16 Ind. 392 .. .........oiiiiiiiioniinenenionroennncensnns 334
Winters v. Duluth 82 Minn. 127,84 N. W. 789 .............ccoeniiinnn. 34, 37
Wood v. Pennsylvanm R. Co. 177 Pa. 306, 35 L.R.A. 199, 556 Am. 8t. Rep. 728,
35 AtL 899 ... ... i iiiiii i 440
Woods v. People, 55 N. Y. 515, 14 Am. Rep. 309 ...................c.0.
Woods v. Woods, 16 Minn. 81, Gil. 69 .............cciiiiriieiiianenanan.
Woods Gold Min. Co. v. Royston, 46 Colo. 191, 103 Pac. 291 ..................
Woodward v. Sarsons (1875) L. R. 10 C. P. 7561 .............cociiiinnninnns
Woodward v. Southern R. Co. 90 8. C. 262, 73 S. E. 79 ....................
Woodward v. State, 42 Tex. Crim. Rep. 188,58 S. W. 144 . ...................

Woolf v. Washington R. & Nav. Co. 37 Wash. 491, 79 Pac. 997
Woonsocket Inst. for S_av. v. Ameg'ican Worsted Co. 13 R. 1. 255

Y

Yearteau v. Bacon, 65 Vt. 516, 27 Atl. 198 ...... eecseceectsenesaans ceeeeen 179
Z

v. Lahart, 16 N. D. 56, 110 N. W. 931 ....ccccceccovaccccccscccccessss D81






CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

NORTH DAKOTA

STATE v. KELLY et al.
(140 N. W. 714.)

Misdemeanor — conviction — appeal — request for time to plead.

Defendants were convicted of a misdemeanor and appeal, assigning as error
that they had not been given a day after arraignment within which to plead or
demur. Held that defendants have not brought themselves within the provisions
of §§ 9889, 9890, and 9935, Rev. Codes 1905, having made no seasonable request
for time to plead.

Opinion filed March 5, 1018.

An appeal from the County Court for Ransom County; Thomas, J.

Affirmed.

Rourke & Kvello, for appellants.

Defendants’ request for time in which to prepare for trial should
have been granted. Statute, Sec. 9889; McFadin v. State, 44 Tex.
Crim. Rep. 471, 72 8. W. 172 ; Whitesides v. State, 44 Tex. Crim. Rep.
410, 71 S. W. 969.

Filing new information on quashing of the former one makes a new

case, entitling defendant to his day to plead. Whitesides v. State, supra.
25 N. D—1.
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It was error to overrule defendants’ request for time to prepare for
trial. Statute, § 9935; State v. Chase, 17 N. D. 429, 117 N. W. 537,
17 Ann. Cas. 520.

This was their right in the absence of the statute. Miller v. United
States, 8 Okla. 315, 57 Pac. 837; Goodson v. United States, 7 Okla.
117, 54 Pac. 423 ; Johnson v. State, — Tex. Crim. Rep. —, 49 S. W,
618; State v. Pool, 50 La. Ann. 449, 23 So. 503.

The intent and purport of the statute, § 9935, are to afford defend-
ants full opportunity to prepare for trial. Evans v. State, 36 Tex.
Crim. Rep. 32, 35 S. W. 169; Whitesides v. State, 44 Tex. Crim. Rep.
410, 71 S. W, 969 ; Rev. Codes, Sec. 9889.

T. A. Curtis, State’s Attorney, for respondent.

No request made for time to prepare. The information was al-
lowed to be amended, as the defendants had not pleaded. This was
permissible. Rev. Codes, § 9796.

The statute should be construed according to its plain import. Mec-
Cord v. State, 2 Okla. Crim. Rep. 209, 101 Pac. 135.

In preparing brief counsel should refrain from anything of a personal
nature, especially when wholly immaterial and irrelevant. Flannagan
v. Ellton, 34 Neb. 355, 51 N. W. 967; Steils v. State, 7 Okla. Crim.
Rep. 391, 124 Pac. 76; Gonzales v. State, 7 Okla. Crim. Rep. 444,
123 Pac. 705.

Goss, J. Defendants were jointly informed against for keeping
and maintaining a common nuisance, a misdemeanor, at a designated
time and place. Their arraignment was had on the charge on July
9, 1912, and they were given until the next day to answer, when they
appeared by counsel and demurred to the information, which demurrer
was sustained. The state’s attorney thereupon immediately asked leave
to file a new information, charging the same crime but curing the defect
in the original one, which motion was forthwith granted and was com-
plied with by an aménded information being immediately filed on July
10th. Thereupon counsel for defendants made the following request:
“We ask our day to plead; I think we will be ready by 2 o’clock.” To
which the court replied: “We are not going to delay any further in this
matter.”” Then to the state’s attorney: ‘Read the information.”
Thereupon arraignment upon the amended information was duly had,
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at the conclusion of which the court inquired of the defendants and
their counsel: “Do you refuse to enter a plea at this time ¢’ To which
reply was made: “Yes, sir.”” The court then ordered: “A plea of
not guilty will be entered ; proceed to trial.” Objection was made by
defendants and exception allowed to the action of the court. Thereupon
counsel for defendant made the following request: “Permission of
the court is now asked to prepare and serve a demurrer to that in-
formation;”’ which request was overruled and exception allowed. Then
a jury was called into the box for examination, after which defendants’
counsel interposed the following objection: ‘“Defendants at this time
object to the plea of not guilty entered by the court for the defendants
and against the objection. The defendant at this time objects to the
impaneling or swearing of a jury, or the taking of any other steps look-
ing to the prosecution or conviction of the defendants, on the ground
and for the reasons that they have been deprived of their legal rights of
time to plead or demur to the information, or to prepare for trial.”
This objection was overruled and exception allowed. The trial pro-
ceeded, and at its conclusion the jury returned a verdict of guilty as
against both defendants. They were duly sentenced on July 13, 1912,
and on July 19th appealed from such judgment of conviction, assigning
four errors, as follows:

“(1) It was error for the court to overrule defendants’ motion for
time to plead. (2) It was error for the court to overrule defendants’
request for time to prepare for trial. (3) It was error for the court
to order the entry of a plea of not guilty for the defendants and each
of them over their objection. (4) It was error for the court to overrule
the defendants’ exception to the impaneling of a jury or the taking
of any steps looking to the prosecution and conviction of these defend-
ants.”

The first assignment of error is based upon the alleged noncompliance
with statutory provisions providing: “Sec. 9889. If, on the arraign-
ment, the defendant requires it, he must be allowed until the next day,
or such further time may be allowed him as the court may deem rea-
sonable, to answer the information or indictment. Sec. 9890. If the
defendant does not require time as provided in the last section, or if
he does, then on the next day or at such further day as the court may
have allowed him, he may, in answer to the arraignment. either move
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the court to set aside the information or indictment, or may demur or
plead thereto.” Under the record as above recited defendant is not
within the statute. By its terms any delay desired in the way of time
to answer must be required, that is, requested or asked for by the de-
fendant after arraignment, as he must “in answer to the arraignment
either move the court to set aside the information or indictment, or may
demur or plead thereto.” The assignment sought to be based on this
statute is one not going to the merits, and therefore is a technical ob-
jection at best; and we do not feel disposed to extend the statute by
applying it to a case not coming strictly within its terms, when we are
asked to set aside a conviction solely upon such grounds. Arraignment
had not taken place at the time that an additional day’s time to plead
was requested, and the denial of the application at that time made
was proper, as defendants had then no right to delay the arraignment
subsequently occurring. After arraignment, when it came time for de-
fendants to move to set aside the information, demur or enter plea
thereto, no request for time was made ; but instead, the defendants stood
mute and the court complied with the provisions of § 9918, providing
that “if the defendant refuses to answer the information or indictment
by demurrer or plea, a plea of not guilty must be entered,” and properly
forthwith ordered and had entered the plea of not guilty as the plea
of the defendants to the information. As a motion to set aside or a
demurrer must be entered in advance of the plea, if at all, the request
of counsel for permission to prepare and serve a demurrer, coming after
the entry of plea, came too late, and its denial was proper. The first,
third, and fourth assignments are therefore without merit.

As to the second assignment, alleging error because of the overruling
of the defendants’ request for time to prepare for trial, the record fails
to show any such request. It is true that, after the jury had been called
for examination as to their qualifications to sit as jurors in the cause,
an exception to further proceedings was entered on the grounds of the
denial “of their legal right of time to plead or demur to the information
or to prepare for trial.” This objection was not based upon any re-
quest within the terms of § 9935, Rev. Codes 1905, Providing: “After
his plea the defendant, if he requests it, is entitled to at least one day
to prepare for trial.” After the entry of plea, no request whatever was
made, except permission to prepare and serve a demurrer to the informa-
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tion. Inasmuch as the sufficiency of the amended information is not
challenged, and the request came too late, being after the entry of plea
as above stated, we cannot see how the denial of the request to serve and
file a demurrer could in any event be considered prejudicial; nor can
we construe the request so denied as any request for time to prepare
for trial under the provisions of § 9935. No rights of the defendants
were infringed or jeopardized by the rulings complained of, but instead,
the usual and ordinary procedure concerning arraignment, entry of
plea, and commencement of trial in all respects was followed. Defend-
ants have not brought themselves within any of the provisions of the
statute sought to be invoked. For that reason none of the authorities
cited by appellants are in point. The second assignment of error has
been in State v. Chase, 17 N. D. 429, 117 N. W, 537, 17 Ann. Cas.
520, decided adversely to appellants’ contention and in line with our
conclusions.
The judgment appealed from is accordingly ordered affirmed.

Bruck, J. (concurring specially). I concur in the result of the
above opinion for the reason that I do not think that the defendant
made a request after the arraignment for any further time to prepare
for trial or to plead, and because I believe that the demurrer, if inter-
posed, would have been unavailing. In other words, I think that the
amended information charged an offense. I, however, am inclined
to believe that permission to interpose such demurrer should have been
granted, and that the mere fact that the court asked the defendant
the question: “Do you refuse to enter a plea at this time?’ which
was answered by, “Yes, sir,”—did not preclude the defendant from
asking and insisting upon the right to file a demurrer. I think, in short,
that there was error, but that under the state of the record it was
error without prejudice.
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CHRIST and the Golden Valley Land & Cattle Company, for the Use
and Benefit of said A. T. Christ, and John Weber and Mary Weber,
His Wife, for the Use and Benefit of said A. T. Christ, v. JOHN
JOHNSTONE and Carrie Johnstone, by J. A. Miller, her Guard-
ian ad Litem. '
(140 N. W. 678.)

Appeals — findings of fact — trial court — judgment — retrial — conclusions
of law.

1. Section 7229, Rev. Codes 1805, commonly known as the Newman act, is
not in itself a complete enactment upon appeals, but is an incident of the
general appeal law covered by chapter 15 of the 1905 Revised Codes. Its pro-
visions apply to equity cases tried by the jury, wherein the appellant desires the
supreme court to retry some or all of the issues of fact. If appellant is satis-
fied with the findings of fact made by the trial court, but appeals from the judg-
ment entered thereon, he has a right to such appeal without demanding a re-
trial of any issue of fact. In such appeal this court will assume that all ques-
tions of fact have been properly decided by the trial court, and will only de-
termine whether or not the judgment entered and the conclusions of law an-
nounced are supported by the findings of fact. The appeal in such a case is
governed by all of the sections of said chapter 15, including § 7205, and may
be from the whole or any part of such judgment.

Personal judgment — use plaintiff — nominal plaintiff — use and occupa-
tion.

2. The trial court found among other things, that the nominal plaintiff
herein should recover a personal judgment against the defendants for the use
of certain lands for certain enumerated years. Under the findings of fact
such nominal plaintiff is entitled to no judgment excepting as might be ob-
tained by the use plaintiff had the action been brought in the name of the said
use plaintiff. As it is undisputed that the use plaintiff was not the owner
of the land during four of the years in question, and had received no assignment
of the cause of action, said use plaintiff was not entitled to judgment for the
use of the lands for these years, and the nominal plaintiff was not entitled to
the judgment entered. .Judgment reduced in accordance with the facte stated
in the opinion.

Opinion filed March 7, 1913. Rehearing demied March 18, 1913.

Appeal from the District Court for Billings County; Nuchols, J.
Modified.
Heffron & Baird and J. A. Miller, for appellants.
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A person owning real estate cannot recover for trespass or injury
to, or for the use and occupation of, such real estate, for a time prior
to acquiring title. Sibbald’s Estate, 18 Pa. 249; Schuylkill & S. Nav.
Co. v. Decker, 2 Watts, 343; McFadden v. Johnson, 72 Pa. 335, 13
Am. Rep. 681; Masterson v. Hagan, 17 B. Mon. 328; 3 Sutherland,
Damages, § 992, p. 2923.

Purcell & Divet and T. F. Murtha, for respondents.

This cause was properly tried as an action in equity. The appeal
should be dismissed, because it is from only a part of the judgment.
Prescott v. Brooks, 11 N. D. 93, 90 N. W. 129; Tronsrud v. Farm
Land & Finance Co. 18 N. D. 417, 121 N. W. 68,

Bureke, J. This action was brought to quiet title to a quarter section
of land in Billings county. The trial was had by the district court
without a jury, under § 7229, Rev. Codes 1905, and findings of fact
and conclusions of law favorable to the plaintiff were made and filed.
Within the proper time the defendant served and filed the following
notice of appeal: ‘“Please take notice that the defendants hereby ap-
peal to the supreme court of the state of North Dakota from that portion
of the judgment in this action . . . which orders, adjudges and
decrees that plaintiff have and recover from the defendant John John-
stone the sum of $625 as the value of the use and occupation of the
land in controversy in this action.” Respondents move to dismiss this
appeal upon the ground that it is an appeal from a part only of a judg-
ment.

(1) In support of this motion we are cited to Tyler v. Shea, 4 N.
D. 377, 50 Am. St. Rep. 660, 61 N. W. 468; Christianson v. Farmers’
Warehouse Asso. 5 N. D. 438, 32 L.R.A. 730, 67 N. W. 300; Nichols
& S. Co. v. Stangler, 7 N. D. 102, 72 N. W. 1089 ; Prescott v. Brooks.
11 N. D. 93, 90 N. W. 129; Crane v. Odegard, 11 N. D. 342, 91 N.
W. 962; and Tronsrud v. Farm Land & Finance Co. 18 N. D. 417,
121 N. W. 68; but a careful examination of these cases does not bear
out respondents’ contention. It will be noted that chapter 15 of the
Code of Civil Procedure, beginning with § 7202 and ending with
§ 7231, governs appeals to the supreme court in civil actions generally.
Section 7229 is but a subdivision of said chapter 15, and not a complete
enactment in itself. This is apparent from an examination of said
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section, which contains in itself no provisions regarding the undertak-
ing on appeal, justification of the sureties, time for appeal, transmis-
sion of papers, stay of execution, or other equally important matters
which are found elsewhere in said chapter 15. The said § 7229, which
has become known as the Newman act, is an incident to our general
appeal law, applicable when the appellant desires to have the supreme
court retry some question of fact in an equity action. The following
extract from said section shows its general import: “In all actions tried
by the district court without a jury, in which an issue of fact has been
joined, . . . all the evidence offered on the trial shall be received.

A party desiring to appeal from a judgment in any such action
shall cause a statement of the case to be settled, . . . and shall
gpecify therein the questions of fact that he desires the supreme court
to review, and all questions of fact not so specified shall be deemed
on appeal to have been properly decided by the court, . . . butif
the appellant shall specify in the statement that he desires to review the
entire case, all the evidence and proceedings shall be embodied in the
statement, . . . the supreme court shall try anew the question of
fact specified in the statement or in the entire case if the appellant de-
mands a retrial in the entire case, and shall finally dispose of the same
whenever justice can be done without a new trial. . This sec-
tion has been amended several times since its first enactment, and the
earlier cases must be read in connection with the law as it existed at
the time when they were written. When so read, we find nothing in
the cases already cited inconsistent with the decision which we have
reached in this case. While the language of the earlier cases mentioned
might lead to the conclusion that an appeal may not be taken from a
part of a judgment under such Newman act, we think the real holding
in the matter is best expressed by Judge Young in the opinion on re-
hearing in the case of Prescott v. Brooks, 11 N. D. 93, 90 N. W. 129,
wherein he says: ‘“The question whether an appeal may or may not
be taken from a part of a judgment is not involved. . . . It will be
time enough to settle this question for this jurisdiction when it is di-
rectly involved. The question which is decisive of this appeal is not
whether an appeal may be taken from a part of a judgment, but is
whether a retrial can be had in this court upon such an appeal. The
right of appeal is one thing and the right of retrial on the merits is
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another and wholly different matter. To determine whether the right
of appeal exists in any case, we must look to the statute authorizing
appeals, and to ascertain whether a right of retrial in this court exists
we must look to the statute authorizing retrials.” From this language
it will be seen that the so-called Newman act deals only with retrials
in this court, and its relation to appeals generally is incidental. A
party who has tried his case under the Newman act may be satisfied
with the findings of the trial court, and therefore not desire a trial
anew in this court. Under those circumstances it cannot be seriously
urged that he must demand and submit to a new trial that he does not
desire, in order to have some intermediate order of the trial court re-
viewed, or to test the correctness of the judgment entered upon such
finding. In such a case he appeals under the general provisions of said
chapter 15. Said appeal is governed by the provisions of § 7205,
which contains the following provision: “An appeal must be taken by
serving a notice in writing . . . stating . . . whether the appeal
is from the whole or a part thereof, and. if from a part only, specifying
the part appealed from. . . .” In the case at bar appellant has speci-
fied that his appeal is from that portion of the judgment which requires
him to pay $625. Every question of fact found by the trial court
must be assumed to have been correctly tried, and this court will there-
fore examine the judgment only to ascertain whether or not the findings
of fact justified the entry of that portion of the judgment requiring
the payment of said sum. We believe that the following-named cases
are more nearly in point than those cited by the respondent in support
of his motion. See Edmonson v. White, 8 N. D. 72, 76 N. W. 986,
where there was a defective statement of the case, wherein this court
said: “The appellants contend finally that the conclusions of law are
not justified by the facts found by the trial court. . . . These
facts, which cannot be reviewed upon this record, manifestly justified
the trial court in concluding that the land is not subject to seizure and
sale on final process.”” In National Cash Register Co. v. Wilson, 9
N. D. 112, 81 N. W. 285, wherein there was no statement of the case
presented to this court, it is said: “Under these conditions our au-
thority to re-examine is confined to such intermediate orders or de-
terminations of the trial court as involve the merits and necessarily
affect the judgment, and appear upon the face of the record transmitted
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to this court. . . . Turning to the judgment roll we find it embraces
the complaint, an answer, and a demurrer to one of the defenses set
up in the answer, an order sustaining the demurrer, order for judgment,
and judgment. The record then presents for review the correctness
of the order sustaining the demurrer, and that question only.” Similar
rulings are found in the Security Improv. Co. v. Cass County, 9 N.
D. 553, 84 N. W. 477; State ex rel. McGlory v. McGruer, 9 N. D.
566, 8¢ N. W. 363; Douglas v. Richards, 10 N. D. 366, 87 N. W.
600; Eakin v. Campbell, 10 N. D. 416, 87 N. W. 991; State ex rel.
Wiles v. Heinrich, 11 N. D. 31, 88 N. W. 734, where it is said, after
the statement of the case had been stricken out. “We still have before
us the judgment roll proper, after eliminating from consideration the
defective statement. Error is predicated thereon, and the same is pre-
sented to us for review by a proper assignment in appellant’s brief.
The single error assigned upon the statutory judgment roll is that ‘the
conclusion of law and judgment are not justified by the findings of
fact”” See also Sykes v. Beck, 12 N. D. 242, 96 N. W. 844. We
conclude, therefore, that the motion to dismiss the appeal should be
denied and the appeal considered upon its merits.

(2) The trial court found, among other things, that the Golden Val-
ley Land & Cattle Company was the nominal plaintiff and the plaintiff
A. T. Christ was the use plaintiff. It also found: “That on or about
the 20th day of January, 1908, the said Golden Valley Land & Cattle
Company, did, while the defendant John Johnstone was in possession
as aforesaid, sell the said land and convey it by warranty deed to the
plaintiff John Weber, on or about the 4th day of February, 1909, and
said John Weber and Mary Weber, his wife, did sell the same and
convey it by warranty deed to A. T. Christ, and that the said lands
were agricultural lands, capable of and suitable for cultivation, and a
fair and reasonable value of the use and occupation thereof by the de-
fendant John Johnstone, from the time he took possession thereof until
the time of the trial of this action, is the sum of $125 for each farming
year, or $625 in all.” TUpon the findings the trial court based its con-
clusions of law, among which are the following: “That the title of
the Golden Valley Land & Cattle Company shall be quieted and con-
firmed in it as against the defendants and all of them, . . . and the
said plaintiff. Golden Valley Land & Cattle Company, shall recover
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from the defendant John Johnstone the value of the use and occupation
of said land for the various years from 1906 to 1910, inclusive, in the
sum of $625.”” Of course the plaintiff, the Golden Valley Land &
Cattle Company, is merely nominal, and as such is entitled to no relief
whatever in this action. It must recover only such relief as the other
plaintiff, A. T. Christ, could recover were he permitted by our statute
to maintain the action in his own name. No judgment can be entered
in this action that could not be entered in favor of the plaintiff A. T.
Christ were he permitted to bring the action in his own name. With
this in mind, and remembering also the finding of the trial court that
Christ bought the land after the 4th day of February, 1909, can he
recover for its use for the years 1906, 7, 8, in the absence of an allega-
tion that the Golden Valley Land & Cattle Company has assigned to
him its cause of action, for the use of the land? We think not. Ap-
pellant concedes that he is liable to Christ for the years 1909-1910,
and we believe those years are all for which recovery can be had in
the present action. The trial court will therefore modify its judgment,
reducing the amouns of damages from $625 to $250.
Appellant will recover his costs in this action.

BOWEN v. DURANT.
(140 N. W. 728.)

Depositions — trial — reading — portions — issue — material — competent —
relevant.

1. While mere excerpt or fragmentary and isolated portions of a deposition
may not be singled out and read, but the entire portion thereof bearing upon
the issue sought to be proved must be introduced, if any is offered, it is held
that a party is not obliged to offer the entire deposition, but may read in evi-
dence such portion thereof as is competent, relevant, and material to the issue
which he seeks to establish.

Note.—That plaintiff may introduce the remaining parts of a deposition which are
relevant and competent when defendant calls out and introduces certain portions
of it is declared in Walter v. Sperry, 86 Conn. 474, 44 L.R.A.(N.S.) 28, 85 Atl, 739.
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Entire deposition — trial court — discretion — abuse — deposition — reading
parts — nonpayment.

2. Although discretionary with the court to require the entire deposition
to be offered, instead of a portion thereof, such discretion is not absolute,
and it is held, under the facts in the case at bar, that it was an abuse of dis-
cretion to refuse plaintiff’s request to read the portion of the deposition re-
lating to the issue of nonpayment by defendant of plaintiff’s claim.

Opinion filed March 18, 1913.

Appeal from District Court, Ramsey County ; Frank Fisk, Special J.

Appeal from an order denying a motion for a new trial.

Reversed.

Flynn & Traynor, for appellant.

Payment is a matter of defense, and must be pleaded and proved.
Cochran v. Reich, 91 Hun, 440, 36 N. Y. Supp. 233; 30 Cyc. 1264—
1272; Dry Dock E. B. & B. R. Co. v. North & East River R. Co. 3
Misc. 61, 22 N. Y. Supp. 556; Crawford v. Tyng, 10 Misc. 143, 30
N. Y. Supp. 907 ; Hummel v. Moore, 25 Fed. 380 ; Baldwin v. Clock,
68 Mich. 201, 35 N. W. 904; Bannister v. Wallace, 14 Tex. Civ.
App. 452, 37 S. W. 250; Pierce v. Hower, 142 Ind. 626, 42 N. E.
223 ; Barker v. Wheeler, 62 Neb. 150, 87 N. W. 20; Second Nat. Bank
v. First Nat. Bank, 8 N. D. 50, 76 N. W. 504.

The duty of alleging and proving payment is on the defendant, where
such defense is relied upon. Satterlund v. Beal, 12 N. D. 122, 95
N. W. 518; Clark v. Mullen, 16 Neb. 481, 20 N. W. 642; Clark v.
Wick, 25 Or. 446, 36 Pac. 165; Farnham v. Murch, 36 Minn. 328, 31
N. W. 453; Stewart v. Budd, 7 Mont. 573, 19 Pac. 221.

A party may introduce and read that part, or those distinct portions
of a deposition material and relevant to the issue before the court.
First Nat. Bank v. Minneapolis & N. Elevator Co. 11 N. D. 280, 91 N.
W. 440 ; Gussner v. Hawks, 13 N. D. 453, 101 N. W. 898; 13 Cyec. 985;
13 Current Law, 1303 ; Crotty v. Chicago, G. W. R. Co. 95 C. C. A. 91,
169 Fed. 593; 15 Current Law, 1369; Central Coal & Coke Co. v.
Penny, 97 C. C. A. 600, 173 Fed. 340.

No appearance for respondent.

Fisg, J. Action to recover a balance claimed to be due plaintiff
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from defendant as the purchase price of certain personal property sold
and delivered by plaintiff to defendant in September, 1910. Defendant
prevailed in the district court, a verdict having been directed in his
favor. From an order denying plaintiff’s motion for a new trial, he
appeals.

The assignments of error challenge the rulings of the trial court
in sustaining defendant’s objection to plaintiff’s offer to read in evi-
dence a certain portion of a deposition, and in directing a verdict as
aforesaid. Also in denying the plaintiff’s motion for a new trial.

We deem it necessary to consider but one question on this appeal;
namely, whether it was error to deny plaintiff’s offer to read a portion
of the deposition of the plaintiff in evidence. We are agreed that such
ruling constituted prejudicial error, necessitating a new trial. The
trial court ruled that it was incumbent upon plaintiff, in order to make
out a prima facie case, to prove nonpayment by defendant of such
balance of the purchase price. Whether such ruling was correct, we
need not here determine, for, conceding for the purposes of this case
the correctness of such ruling, it was manifestly a clear abuse of dis-
cretion, if not a palpable error, to exclude the portion of the deposition
offered by plaintiff. The portion which plaintiff thus offered to read
was not a mere excerpt thereof, but such offer embraced practically
all of the deposition relating to the subject of nonpayment by defend-
ant of the balance of the purchase price claimed to be due and owing
to plaintiff, and there is nothing whatever in the remainder of the
deposition which tends in the least to qualify or detract from the testi-
mony which plaintiff offered to read in evidence. In fact, aside from
the question and answer, “Has he ever paid you since, anything on this ?
No, sir, only except the $21,” the portion not offered is immaterial and
irrelevant.

Subject to the court’s discretion to otherwise order it is well settled
that a party is not obliged to offer the entire deposition, but may read
in evidence such portion thereof as is competent, relevant, and material
to the issue which he seeks to establish. It is, of course, equally well
settled that mere excerpts or fragmentary and isolated portions may
not be singled out and read, but the entire portion bearing upon the issue
sought to be proved must be read, if any is offered. First Nat. Bank
v. Minneapolis & N. Elevator Co. 11 N. D. 280, 91 N. W. 436;
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Gussner v. Hawks, 13 N. D. 453, 101 N. W, 898; 13 Cyc. 985 and cases
cited; 13 Current Law, 1303; 15 Id. 1369; Central Coal & Coke Co.
v. Penny, 97 C. C. A. 600, 173 Fed. 340.

Although discretionary with the court to require the entire deposition
to be offered, such discretion is not absolute, and we are agreed that,
under the facts disclosed by this record, the ruling complained of was an
abuse of discretion.

The order appealed from is accordingly reversed and the cause re-
manded for a new trial,

NORTHERN PACIFIC RAILWAY COMPANY v. JURGENSON,
Police Magistrate for Wahpeton, Richland County, North Dakota,
and as such Police Magistrate, W. S. Genaro, Geo. W. Freerks, and
G. E. Moody, Sheriff of Richland County, North Dakota.

(141 N. W. 70.)

Writ of prohibition — proceedings — notice to show cause = alternative
writ.
1. Proceedings to obtain a writ of prohibition may be initiated either by
notice to show cause why a writ should not issue, or by securing, in the first
instance, an alternative writ.

Proceedings — inferior courts — stay — order to show cause — process —
Constitution.

2. When it is sought to stay further proceedings of an inferior court, in an
action pending or on a judgment entered therein, and notice is served by means
of an order to show cause, such notice need not run in the name of the state of
North Dakota, as it is not a writ, and is not process within the meaning of § 97
of the Constitution.

Order to show cause — justice court — parties — jurisdiction.

3. In proceedings initiated through an order to show cause in the district
court why a writ of prohibition should not issue against a justice court, the
object of which was to prohibit further proceedings of the justice, alleged to
be without or in excess of his jurisdiction, the opposing party in the action in
the justice court was a proper party defendant, but he was not a necessary
party.
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Application — hearing — continuance — discretion — dismissal — error.

4. In such case, it would be proper for the district court, in the exercise of
its sound discretion, to continue the hearing of the application, and require
service to be made upon the original plaintiff; yet when the record shows that he
dismissed the application, not in the exercise of his discretion, but from the
mistaken belief that such person was a necessary party, the action of such
court will not be sustained.

Filed March 20, 1913.

Appeal from an order and judgment of the District Court for Rich-
land County; Allen, J.

Reversed.

Ball, Watson, Young, & Lawrence and E. T. Conmy, for appellant.

An order to show cause does not need to run in the name of the state
of North Dakota.

Such order is not a writ or process. State v. Kerr, 3 N. D. 523,
58 N. W. 27; State v. Thompson, 4 S. D. 95, 55 N. W. 725; Moore
v. Fedewa, 13 Neb. 379, 14 N. W, 170; McPherson v. First Nat.
Bank, 12 Neb. 202, 10 N. W. 707; Rev. Codes 1905, sec. 7825.

The order issued in this case is not a mandamus, but merely an
order to show cause why one should not issue. The practice substan-
tially complies with the statute. People ex rel. Crouse v. Fulton Coun-
ty, 70 Hun, 560, 24 N. Y. Supp. 399 ; Taylor v. Henry, 2 Pick. 397;
Curry v. Hinman, 11 Ill. 420; Crawford v. Darrow, 87 Neb. 494,
127 N. W. 891; 26 Cyc. 471; Gilmer v. Bird, 15 Fla. 411.

A mere notice given by an attorney is not process. Comet Consol.
Min. Co. v. Frost, 15 Colo. 310, 25 Pac. 506; Hanna v. Russell, 12
Minn. 80, Gil. 43 ; Bailey v. Williams, 6 Or. 71; Nichols v. Burlington
& L. County Pl. Road Co. 4 G. Greene, 44; Brooks v. Nevada Nickel
Syndicate, 24 Nev. 311, 53 Pac. 599; Porter v. Vandercook, 11 Wis.
70; Rudd v. Thompson, 22 Ark. 363; Cheney v. Beall, 69 Ga. 533;
Hearsey v. Bradbury, 9 Mass. 95; Carroll v. Peck, 31 Tex. 649 ; Hans-
ford v. Hansford, 34 Mo. App. 262; Mitchell v. Conley, 13 Ark. 414;
McFadden v. Fortier, 20 I1l. 509.

The writ of prohibition is issued upon affidavit on the application
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of the person beneficially interested. Rev. Codes 1905, Secs. 7835,
7836.

The only necessary defendant is the tribunal whose proceedings are
sought to be restrained, controlled, or quashed. Washburn v. Phillips,
2 Met. 296 ; Grant v. Gould, 2 H. Bl. 69, 3 Revised Rep. 342 ; Comyns’s
Dig. Prohibition, F. 6; Searle v. Williams, Hobart, 288 ; Reg. v. Her-
ford, 3 El & El 115,29 L. J. Q. B. N. S. 249, 6 Jur. 750, 2 L. T.
N. S. 459, 8 Week. Rep. 579, 7 Eng. Rul. Cas. 157 ; Zylstra v. Charles-
ton, 1 Bay, 382; Connecticut River R. Co. v. Franklin County, 127
Mass. 59, 3¢ Am. Rep. 338 ; Smith v. Whitney, 116 U. S. 167, 29 L. ed.
601, 6 Sup. Ct. Rep. 570; St. Louis County Ct. v. Sparks, 10 Mo. 120,
45 Am. Dec. 355; People ex rel. Knapp v. Court of C. P. Judges, 4
Cow. 403; People ex rel. Bentley v. Highway Comrs. 7 Wend. 474;
People ex rel. Tremper v. Ulster County, 1 Johns. 64.

Where mandamus is invoked against an inferior court, it is suffi-
cient to address the writ to either the court, as such, or to the judge
composing it. St. Louis County Ct. v. Sparks, 10 Mo. 120, 45 Am.
Dec. 355; Fry v. Reynolds, 33 Ark. 450; High, Inj. § 440; Huron v.
Campbell, 3 S. D. 309, 53 N. W. 183; Sherlock v. Jacksonville, 17
Fla. 93; State ex rel. Dowling v. Mix, 33 La. Ann. 794; Lincoln-
Lucky & L. Min. Co. v. District Ct. 7 N. M. 486, 38 Pac. 580; Winsor
v. Bridges, 24 Wash. 540, 64 Pac. 780; Coronado v. San Diego, 97 Cal.
440, 32 Pac. 518 ; People ex rel. Earle v. Circuit Ct. 169 Ill. 201, 48
N. E. 7117.

Prohibition is a legal remedy, and the writ is directed to and
operates upon the court, and is preventive in effect. 23 Am. & Eng.
Enec. Law, 197.

Geo. W. Freerks, for respondents.

The alternative writ of prohibition, with the “order to show cause”
features, is original notice—process—the only means by which the
parties and subject-matter not yet in court are brought in, and notice
to all interested parties is necessary—and the process should be styled
in name of state. Const. §§ 21-97.

Writ, means an order or precept in writing, issued in the name of
the state, or of a court or judicial officer. Rev. Codes 1905, Sec. 6738 ;
26 Cyc. 471.

Process is synonymous with wrif, all writs being called process.
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Carey v. German American Ins. Co. 84 Wis. 80, 20 L.R.A. 267, 36
Am. St. Rep. 907, 54 N. W. 18; Philadelphia v. Campbell, 11 Phila.
163 ; Wilson v. St. Louis & S. F. R. Co. 108 Mo. 588, 32 Am. St. Rep.
624, 18 S. W. 286; Savage v. Oliver, 110 Ga. 636, 36 S. E. 54;
Hinkley v. St. Anthony Falls Water Power Co. 9 Minn. 55, Gil. 44;
United States v. Murphy, 82 Fed. 893; Davenport v. Bird, 34 Iowa,
524; Utica City Bank v. Buel, 17 How. Pr. 498 ; Witherspoon v. State,
42 Tex. Crim. Rep. 532, 96 Am. St. Rep. 812, 61 S. W. 396; State
ex rel. Enderlin State Bank v. Rose, 4 N. D. 319, 26 L.R.A. 593,
58 N. W. 514; State ex rel. Atty. Gen. v. District Ct. 13 N. D. 211,
100 N. W. 248,

A judgment such as is shown by the application papers herein,
cannot be abolished, or drawn in question by a prohibition proceeding.
The remedy is by appeal. Kellogg v. Wayne Circuit Judge, 167 Mich.
95,132 N. W, 501; Heard v. Holbrook, 21 N. D. 348, 131 N. W, 251;
Re Pierce-Arrow Motor Car Co. 143 Wis. 282, 127 N. W. 998; Selzer
v. Bagley, 19 N. D. 697, 124 N. W. 426; Zinn v. District Ct. 17 N.
D. 128, 114 N. W. 475; State ex rel. De Puy v. Evans, 88 Wis. 255,
60 N. W, 433; People ex rel. Hudson v. Detroit Superior Ct. Judge,
42 Mich. 239, 3 N. W. 850, 913.

Separping, Ch. J. This appeal is from a judgment of the district
court of Richland county, awarding plaintiff costs on a motion for an
order to show cause and from the court’s order sustaining plaintiff’s
objections made and filed with the court on the return of such order
to show cause. It appears that a purported judgment was obtained
by the defendant Genaro in a police magistrate’s court in Richland
county against the plaintiff herein, on default; that on the 8th day of
November, 1911, Honorable Frank P. Allen, judge of the district
court of Richland county, granted plaintiff herein an order to show
ccause, returnable before him on the 27th day of November, 1911, why
a writ should not be issued restraining, enjoining, and prohibiting de-
fendants, and each of them, from proceeding further upon the execution
issued in the action of Genaro v. Northern Pacific Railroad Company,
and why such execution should not be held void, and the parties named
restrained, enjoined, and prohibited from in any manner further levy-

ing upon or seizing or selling the property of said company under any
25 N. D.—2.
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claim of any judgment or purported judgment rendered in said action.
The order to show cause was based upon an affidavit of counsel, setting
forth facts which it is unnecessary to relate here, further than that
it alleged that no judgment had ever been rendered or entered against
the railroad company in said action in said court, and that the execu-
tion issued or attempted to be issued on a pretended judgment was void
and invalid as wholly unauthorized and without and in excess of the
jurisdiction of the police magistrate; and that any levy or attempted
levy thereunder was wholly void and without and in excess of the juris-
diction of the defendants and each of them, because no judgment had
been rendered or entered in said court and in such action. On the re-
turn day counsel for Genaro, plaintiff in the police court, filed objec-
tions to the jurisdiction of the court, on the ground that the writ and
order to show cause issued did not run in the name of the state of
North Dakota or under its authority, and that the style thereof was
not “the State of North Dakota,” as provided by § 97 of the Constitu-
tion of the state of North Dakota; and for the further reason that the
defendant Genaro, the party beneficially interested, had not in any
wise been served with such or any other process or notice in the premises.
The court sustained these objections, and the two questions before us
for determination are whether it was necessary for the order to show
cause to be addressed to an officer in the name of the state of North
Dakota, and whether service thereof upon defendant Genaro was neces-
sary to give jurisdiction to the court in the premises.

Respondent argues with much force that the so-called order to show
cause was, in law, an alternative writ of prohibition, and that as such
writ it was process, and not having run in the style of the state of
North Dakota,—that is, not having read, “The state of North Dakota
to”’ the sheriff or some other officer,—it was invalid ; and that therefore
no valid proceedings could subsequently be had thereon, in the light
~ of the special appearance for the respondents and the objection made
in their behalf.

An examination of the authorities on this question, and of the prin-
ciples announced, renders it clear that in this the respondent is mis-
taken.

We will first give some attention to the provisions of our statute. Sec-
tion 7836, Rev. Codes 1905, authorizes the issuance of the writ of pro-
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hibition by the supreme and district courts to an inferior tribunal, ete.
Section 7837 requires the writ to be alternative or peremptory, and
distinguishes between alternative and peremptory writs. Section 7838
makes certain provisions of the procedure on mandamus applicable, and
among such provisions we find § 7825, which reads: ‘“When the ap-
plication to the court is made without notice to the adverse party, and
the writ is allowed, the alternative writ must be first issued; but if
the application is upon due notice, and the writ is allowed, the per-
emptory writ may be issued in the first instance. The notice of the
application when given must be at least ten days. . . .”

Writs are issued by the court through the clerk. Orders to show
cause, under our practice, are signed by the judge. Thisorder was signed
by the judge. The practice in this state has long been established, and
justifies the initiation of the proceeding through an order to show cause
of the character of the one here involved. Such orders to show cause
have been issued repeatedly by this court in various special proceed-
ings, and have, so far as we are aware, never run in the name or style
of the state of North Dakota. When writs have been issued they have
been issued by the clerk upon the order of the court, but orders to show
cause have invariably been signed by a member of the court. It is
true the order to show cause often contains some of the same provisions
found in an alternative writ, but ordinarily an order to show cause is
only another name for a notice and another method of submitting a mo-
tion; and § 7825, supra, clearly contemplates the application being
made upon notice when a peremptory writ is sought in the first in-
stance. Such notice may be given by means of the simple notice signed
by counsel, or through the agency of an order to show cause, issued by
the court or a judge. This is a combined notice and motion. The
works on the subject all seem to contemplate application for the writ,
either by notice or by order to show cause, and none of the approved
forms of an order to show cause that we find contain the greeting which
respondent contends is essential to jurisdiction. See the title, Writ of
Prohibition, 14 Enc. Forms, 987; Writ of Mandamus, 13 Enc. Forms,
767; 13 Enc. Pl & Pr. 767.

Respondents’ counsel seems to have, himself, treated this as an order
to show cause, rather than as a writ; for we find in the record that,
prior to the granting of the order to show cause under consideration,
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another similar order of the same court had been granted, and on the
return day respondents’ counsel appeared and objected to the jurisdic-
tion of the court, because ten days’ notice had not been given as required
by § 7825, supra. In addition to the difference between an order to
show cause and an alternative writ, which we have mentioned, the au-
thorities make a further distinction, and, if applicable in this juris-
diction,—and we think it is,—it clearly brings the order in the case
at bar under the designation of an order to show cause, rather than of
a writ. It is held in such authorities that the difference in practice be-
ween a rule to show cause why a peremptory writ should not issue
and an alternative writ is that, in case of a rule to show cause, the ques-
tions arising upon the application are brought before the court and dis-
cussed upon affidavits, while in the case of the alternative writ they
come before the court upon the writ itself, which sets forth the facts
upon which the application is founded, and upon the defendant’s re-
turn thereto. See People ex rel. Wiswall v. Judges, 3 How. Pr. 164,
and authorities cited. Further distinctions are found which it is un-
necessary to here consider; but if the rule announced is applicable
here, as we believe it is, it is clear that we have not an alternative writ,
but an order to show cause simply. The order did not recite nor cover
the grounds of the application. They were contained in an affidavit.
We are of the opinion that the district court improperly sustained the
first objection. We reach this conclusion without considering the re-
quirements of § 97 of the Constitution in their application to this
document, had it been a writ. Several authorities are found which
hold that, even though it were an alternative writ, it is not process with-
in the meaning of such provisions. See People ex rel. Wiswall v. Judg-
es, supra; 5 Wait, Pr. 604.

In Williamson v. County Ct. 56 W. Va, 38, 48 S. E. 835, 3 Ann.
Cas. 355, the identical question we have been considering was passed
upon. The Constitution of that state contained the same provision
found in ours. The court said: “But we hold that ‘the rule is only
the necessary preliminary notice’ to inform the defendant that the writ
of prohibition has been applied for, is not a writ within the meaning of
the Constitution, and need not run in the name of the state. Therefore,
we refuse to quash the rules for that reason.” See also Taylor v. Henry,
2 Pick. 397; 26 Cyc. 471; Hanna v. Russell, 12 Minn, 80, Gil. 43;
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Bailey v. Williams, 6 Or. 71; Kimball v. Taylor, 2 Woods, 37, Fed.
Cas. No. 7,775; Comet Consol. Min. Co. v. Frost, 15 Colo. 310, 25
Pac. 506; Gilmer v. Bird, 15 Fla. 410; Nichols v. Burlington & L.
County Pl. Road Co. 4 G. Greene, 42; Porter v. Vandercook, 11 Wis.
70. .

The above relate to the summons, and may not be applicable to a
summons in this state, because § 6738, Rev. Codes 1905, appears to
define process and include therein the summons, but the principles an-
nounced therein apply to a notice which is not a summons.

2. As to the second proposition, namely the necessity of serving the
order to show cause upon Genaro, who was the plaintiff in the action in
the justice court, many authorities hold it necessary to make such serv-
ice, but on examination most, if not all, are from states where the stat-
ute requires such party to be made a defendant and to be served. On
the other hand, in the absence of such a statute, the authorities are to
the effect that, while he may be a proper party, he is not a necessary one
where the proposed writ is to be directed to the action of a court or of
an official. We are satisfied that in this state, under the law as it now
stands, Genaro was a proper party, but not a necessary party; and that
if the circumstances were such that the court to which the application
was made felt it necessary, or even proper, that he should be brought in,
the proper practice would have been for that court to have continued the
hearing and directed service made upon him. We cannot see that in-
jury was worked to him by not serving him in the case at bar. His coun-
sel in the justice court was made a party and was served. The justice or
police magistrate was the proper party to whom it was proposed to
address the writ if issued. It was the action of that official which it was
proposed to arrest, not any act of Genaro. The court might, in its dis-
cretion, have required service upon Genaro, and did the record disclose
that the court refused to proceed without such service, in the exercise
of its discretion, rather than on the ground that such service was im-
peratively necessary, we should be disposed to sustain its action. It is
elementary that where a record is made which negatives the exercise
of discretion on the part of the court, we are only to consider the reason
given for its decision. The exact reason in this case was that he was a
necessary party. This eliminates all question of the exercise of discre-
tion. The purpose of the writ was to arrest the proceedings of a tri-
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bunal which it was alleged was proceeding without or in excess of juris-
diction. Rev. Codes 1905, § 7835. And the writ, when issued, is to
an inferior tribunal. The only purpose of requiring service on Genaro
would have been to notify him that the issuance of such a writ was
contemplated. And ‘although, as we have said, he may have been a
proper party, he was not a necessary party. Connecticut River R. Co.
v. Franklin County, 127 Mass. 59, 3¢ Am. Rep. 338; High, Extr.
Legal Rem. § 446.

Our sister state of South Dakota has passed upon this question under
a statute identical with ours, and it held that the alternative writ,
when issued, only runs to the party who is required to perform the act;
that notice is a substitute for such alternative writ, and that it need not
be served on the plaintiff in the action in the lower court before the is-
suance of the peremptory writ. The legislature can hardly have con-
templated that service on Genaro was necessary ; otherwise it would have
so stated and would have made provision for service of an order to show
cause on a nonresident. In case of a nonresident party the proceeding
would be defeated for want of such service, if it is in law necessary.
We have reached the conclusion that failure to serve Genaro was not fatal
to the proceedings. In deciding this appeal we have considered and
passed upon no questions except those arising upon the objections made
and considered in the district court. The authorities from this court,
namely, State ex rel. Enderlin State Bank v. Rose, 4 N. D. 319, 26
L.R.A. 593, 58 N. W. 514 and State ex rel. Atty. Gen. v. District Ct.
13 N. D. 211, 100 N. W. 248, relate to facts so materially differenti-
ating them from the case at bar as not to be in point.

The order and judgment appealed from are reversed.

HUFFMAN v. BOSWORTH et al.
(140 N. W. 672.)

Action — damages — prairie fire — insurance - evidence.
1. In an action to recover damages for negligently setting & prairie fire
which destroyed plaintiff’s grain, the testimony of one C., an insurance agent,
to the effect that one W., a stranger to the suit, caused such grain to be insured
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in his name and that after the fire he collected the insurance thereonm, all of
which facts took place without plaintiff’s knowledge or consent, was inadmis-
sible and properly excluded.

Instructions — negligence — ordinary care — nonprejudicial.
2. Instructions defining negligence and ordinary care, examined and held, non-
prejudicial.
Instructions — jury — misleading.
3. Certain instructions were improperly given relative to a matter regarding
which there was no basis in the evidence, held, that the giving of such instruc-
tions could not have misled the jury and were nonprejudicial.

Filed February 5, 1913. Rehearing denied March 22, 1913.

Appeal from District Court, Morton County; Crawford, Special J.

From a judgment in plaintiff’s favor, and from an order denying a
motion for a new trial, defendants appeal.

Affirmed.

W. H. Stutsman, for appellants.

The defendants were not required to equip their engine with the
best modern appliances. Shotwell v. Harrison, 30 Mich. 180.

They were only required to use such well-known apparatus as ex-
perience has shown to be reasonably adequate for the purpose. Holman
v. Boston Land & Security Co. 20 Colo. 7, 36 Pac. 797.

B. W. Shaw, for respondent.

The word “judgment,” as used in the courts’ instructions, is synony-
mous with the word “prudence,” and is nonprejudicial. Joseph Gar-
neau Cracker Co. v. Palmer, 28 Neb. 307, 44 N. W. 464.

It is negligence per se for one to set or cause to be set on fire any
woods, marsh, or prairie,—except in months of July and August. Rev.
Codes 1905, § 2061 ; Kelley v. Anderson, 15 S. D. 107, 87 N. W. 579.

Where the instruction is inapplicable to the facts established, such
error is not necessarily misleading and prejudicizl, and, where it is
not so, it affords no ground for reversal. Merchant v. Pielke, 10 N. D.
48,84 N. W. 574.

Fisx, J. Plaintiff recovered a judgment in the court below against
the defendant, for the sum of $315 as damages for the destruction by
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fire of four stacks of wheat, which fire is alleged to have been started
by the negligence of the defendants while transporting a traction
engine and threshing rig along the public highway in the vicinity of
such stacks. Two causes of action or grounds for recovery are alleged in
the complaint,— one based upon the theory that such fire was started
through the negligence of defendants in emptying the fire box of their
engine upon the side of the road, without taking proper precautions to
prevent the setting of fire to the adjacent prairie; and the other based
upon the theory that the fire was caused by sparks negligently permitted
to escape from the smokestack of such engine. The latter ground of re-
covery was, however, wholly abandoned by plaintiff, and no proof there-
of was offered at the trial.

The appeal is both from the judgment and from an order denying a
motion for a new trial.

Errors are assigned as follows:

“l. The court erred in striking out the testimony of L. N. Cary
regarding the payment of the insurance upon the wheat to Fred Wolf.

“2. The court erred in instructing the jury upon the definition of
negligence and ordinary care.

“3. The court erred in instructing the jury that a greater degree of
care is necessary where the fire is pulled out on the road.

“4. The court erred in instructing the jury upon the issue of the
fire being started by sparks from the smokestack, and upon the handling
and care of the engine,

“5. The court erred in instructing the jury that defendants’ engine
was required to be equipped with the best modern appliances for the
prevention of the escape of fire.”

The first assignment of error is, we think, without merit. The testi-
mony of the witness L. N. Cary, was clearly inadmissible, and was prop-
erly stricken out on plaintiff’s motion. His testimony, in effect, merely
tended to show that a third person, a stranger to the litigation, pro-
cured to be issued to him a policy of insurance covering such grain, and
that he collected such insurance from the insurance company after such
fire. Plaintiff is not shown to have had any connection with, or even
knowledge of, such insurance, and received no benefit therefrom. It
developed, on cross-examination of plaintiff, that this third person, one
Wolf, was the owner of the land on which the grain was grown, and



HUFFMAN v. BOSWORTH 25

had leased such land to plaintiff, who was to pay to Wolf as rent, one
fourth of the crops, when threshed, but the undisputed evidence is that
plaintiff owned three fourths thereof. Surely plaintiff is in no way
bound by the acts of Wolf in procuring such insurance, or in collecting
moneys from the insurance company to which he was not entitled, plain-
tiff having no knowledge thereof. Were the rule as appellant contends,
then plaintiff could be deprived of his property rights without his knowl-
edge or consent. If Wolf, at the time of the fire, owned a one fourth
part of such grain, then the court very properly restricted plaintiff’s
recovery to the value of the three fourths interest owned by him; but
the ruling striking out Cary’s testimony was clearly correct, as such tes-
timony was wholly incompetent to rebut the positive proof in the case
as to plaintiff’s ownership of the grain.

Error is next assigned upon that part of the instructions defining
the terms “negligence” and “ordinary care.”” Upon this point the in-
struction is as follows:

“Negligence is defined in law, and that term, as used in these in-
structions, means the failure to exercise ordinary care. Negligence
is failure in the matter of care under the circumstances. Every man
is bound to be careful that others take no harm by his conduct or his
actions. The measure of his duty is the circumstances of the case.
What may be absolutely necessary under some circumstances to prevent
others from harm may not be necessary under other circumstances.
Negligence, as I have said, is the lack of care under the circumstances;
is the doing of something which, under the circumstances and in view
of his duty to endeavor to prevent other people’s property from harm by
reason of his conduct, a reasonable and prudent man would not do. It
is a failure to do something which a man of good judgment and sound
common sense would do in view of the circumstances out of a desire to
perform his duty to protect other people’s property from harm by reason
of his actions.”

While such instruction is not to be commended, we are not inclined
to condemn it as fatally erroneous and prejudicial. With the exception
of the last sentence, such instruction is above criticism; and we are not
willing to hold that the latter portion, when taken in connection with
what preceded it, had any tendency to confuse or mislead the jury. The
entire testimony is not before us, and, in the absence of such testimony,
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we are unwilling to say that the giving of such instruction was in the
least prejudicial to defendants, even though when considered abstractly
it might be deemed somewhat faulty. Such instruction is not without
support in the authorities. Foote v. American Product Co. 201 Pa.
510, 51 Atl. 364; Foster v. Union Traction Co. 199 Pa. 498, 49 Atl.
270.

There is no proof that the fire was caused by the escape of sparks from
the smokestack of the engine, and, as before stated, plaintiff abandoned
this alleged ground of recovery. The evidence does disclose, however,
that defendants emptied the fire box of this engine in the road, and
the proof is undisputed that there was dry grass on either side of the
roadway and in close proximity thereto; and we think the proof is quite
conclusive that the fire started from live coals thus dumped from the
engine, and which were, by the wind, communicated to such dry grass,
causing the prairie fire which destroyed plaintiff’s grain. If so, this
was culpable negligence on defendants’ part, or, at least, the instructions
complained of were as favorable to them as the law required. Defend-
ants were bound to know that live coals left in close proximity to dry
prairie grass on a windy day constituted a highly dangerous agency, and
the law exacted of them a high degree of care under such conditions.
To say that they were bound to exercise “good judgment and sound
common sense”’ in extinguishing such live coals in order to prevent them
from setting fire to the prairie grass, under the circumstances, is not, in
our judgment, stating it too strongly. In this connection see § 2061,
Rev. Codes 1905, and Kelley v. Anderson, 15 S. D. 107, 87 N. W. 579.

The instruction complained of in the appellants’ third assignment of
error 'is somewhat indefinite, but, when considered in connection with
the entire charge to the jury, we think the same was nonprejudicial.
What we have said regarding the last assignment sufficiently disposes
of appellants’ contention under this assignment.

It is appellants’ next contention that it was prejudicial error to in-
struct the jury relative to the second cause of action or the alleged
ground of recovery that the fire was caused from sparks negligently
permitted to escape from the smokestack of the engine, whereas such
ground of recovery had been practically abandoned and no proof offered
by plaintiff in its support. It is undoubtedly true that such instruction
had no proper place in the case, and should have been omitted ; but we
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fail to see how the same could have misled the jury to any extent, for,
by applying such instruction to the evidence, the jury could not possibly
have found in plaintiff’s favor, there being no evidence to support such
a finding. It does not follow that an instruction which is inapplicable
to any evidence in the case is necessarily prejudicial, where it appears
that such instruction could not have misled the jury. Merchant v.
Pielke, 10 N. D. 48, 84 N. W. 574.

The foregoing, we think, sufficiently answers the various contentions
of appellants’ counsel. Finding no prejudicial error in the record, the
judgment and order appealed from are affirmed.

STATE v. McGILLIC.
(141 N. W. 82.)

The state appeals from an order sustaining a demurrer to & criminal in-
formation framed to charge a landlord with knowingly permitting his prem-
ises to be used by a tenant for the purpose of violating the prohibition laws,
and contrary to the provisions of chapter 193 of the Session Laws of 1907.
Held:

Information — charging part — intoxicating liguors — place — description.

(1) That the charging part of an information alleging that the defendant

“did unlawfully and knowingly permit a portion of a building controlled by him

[described], and located in said city of Mandan, to be used as a place where in-

toxicating liquors were sold . . . as a beverage,” sufficiently charges the
offense defined by one portion of chapter 193 of the Session Laws of 1907.

Words — interest — lessor — premises,
(2) That the words ‘“controlled by him” sufficiently characterize the neces-
sary proprietary interest of the lessor in the premises leased.

Crime — leased premises — owner — agent — interest.
(3) That the statute defines the commission of the crime by persons other
than those having the interest of owner or agent in the premises leased, and
that the doctrine of ejusdem generis does not apply to limit the persons who

Note.—As to knowledge necessary to charge owner with conduct of tenants or
others in selling liquor on premises in violation of an injunction, see note in 25
LRA.(N.S.) 602.
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may violate the statute to those having only the interest of an owner, or agent
for an owner, in the leased premises so permitted to be unlawfully used.

Nujsance — keeper — interest — property.
(4) Chapter 193 of the Session Laws of 1907 was enacted to supplement §
0373 of the Revised Codes of 1903, and the term ‘controlled by him,” that
would be sufficient under that section to charge the interest required of a
nuisance keeper, is sufficient to charge the property interest of a lessor to an
alleged nuisance keeper.

Statute — constitutionality — title of act — subject-matter.
(6) The statute is constitutional, the title sufficiently covering the subject-
matter of the enactment.

Opinion filed March 27, 1913.

An appeal from the District Court for Morton County; Crawford,
Special J.

Reversed and case remanded.

Andrew Miller, Attorney General, Alfred Zugar, F. C. Heffron, and
C. L. Young, Assistant Attorneys General, for appellant.

The crime of keeping and maintaining a common nuisance, as de-
fined by the prohibition law of this state, may be committed by one who
is in control of the building or place. Such person is in the same class
as the “owner” or “agent,” and is responsible. Jensen v. State, 60
Wis. 577, 19 N. W. 374; 21 Am. & Eng. Enc. Law, 1011-1014.

It is sufficient in law to constitute the offense, if it is permitted that
a building be so used. Crofton v. State, 25 Ohio St. 249, 2 Am. Crim.
Rep. 378; Mansfield v. State, — Tex. Crim. Rep. —, 24 S. W. 901.

B. W. Shaw, for respondent.

The statute is directed against the “owner,” ‘“agent,” or ‘“other per-
son.” Such “other person” must belong to the same class. The doc-
trine of ejusdem generis applies. State v. Prather, 79 Kan. 513, 21
L.R.A.(N.S.) 23, 131 Am. St. Rep. 339, 100 Pac. 57: 36 Cyec. 1119,
1120; State v. Campbell, 76 Towa, 122, 40 N. W, 100; State v. Stoller,
38 Towa, 321.

Penal statutes are not to be construed or extended so as to embrace,
by implication, cases or acts not clearly within the prohibition of the
statute. State v. Prather, 79 Kan. 513, 21 L.R.A.(N.S.) 23, 131 Am.

” «
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St. Rep. 339, 100 Pac. 57; United States v. Wiltberger, 5 Wheat. 95,
5 L. ed. 42.

Portions of the act not expressed or covered in its title are void.
Const. § 61.

Goss, J. The state appeals from an order of the district court sus-
taining a demurrer to a criminal information. As our holding sustains
the information under attack, it is set out in full, that it may consti-
tute a form adjudicated as sufficient in prosecutions for such violations
of chapter 193 of the Laws of 1907, as are sought to be covered thereby.
The information reads:

Information.

H. R. Bitzing, state’s attorney in and for said county of Morton and
state of North Dakota, in the name and by the authority of the state of
North Dakota, informs this court that heretofore, to wit, on the 3d day
of May, 1910, and on divers other days and times between said date
and the 1st day of December, 1910, at the city of Mandan, in the county
of Morton, and state of North Dakota, one Patrick McGillic, late of the
county of Morton and state aforesaid, did commit the crime of know-
ingly permitting a building to be used for the purpose of unlawful deal-
ing in intoxicating liquors, in violation of chapter 193 of the Laws of
North Dakota for 1907, committed in the manner following, to wit:

That at said time and place the said Patrick McGillic, being then
and there the duly elected, qualified, and acting police commissioner of
the city of Mandan, did unlawfully and knowingly permit a portion of
building controlled by him, namely, a suite of rooms upstairs in the
building known as “the Pioneer Block,” and also known as ‘“the Mec-
Gillic and Olson Building,” located in said city of Mandan, to be used
as a place where intoxicating liquors were sold, bartered, exchanged, and
given away as a beverage, and as a place where persons were permitted
to resort and did resort for the purpose of drinking intoxicating liquors
28 a beverage, and as a place where intoxicating liquors were kept for
sale, barter, exchange, and delivery as a beverage, in violation of chapter
193 of the Laws of North Dakota for 1907, and contrary to the stat-
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utes in such case made and provided, and against the peace and dignity
of the state of North Dakota.

To this information a general demurrer is interposed “on the grouna
that the information does not state facts sufficient to constitute a public
offense.” Under this, respondent urges that the information is de-
ficient in that it nowhere contains the words “owner” or “agent” of the
statute defining the offense, nor does it charge that an owner or agent
let any building for such purposes, or knowingly permitted such use;
and that by alleging simply that the defendant ‘“did unlawfully and
knowingly permit a portion of a building controlled by him,” and de-
scribed, to be used for such purposes, it is insufficient to charge a crime
under said chapter 193 of the Laws of 1907. He contends ‘“that the
controller of a building does not necessarily belong to the same class as
the owner, agent, or other person who directly or indirectly lets any
building, knowing that it is to be used for such unlawful purpose. A
person may be in control of a building, who has by force, intimidation,
fraud, or stealth entered upon the prior actual possession of another
and detains the same; or when, after entering peaceably upon the real
property, turns out by force, threats, or menacing conduct the party in
possession ; or when he, by force or by menaces and threats of violence,
unlawfully holds and keeps possession of any real property, whether the
same was acquired peaceably or not; or when a lessee, in person or by
subtenant, holds after the termination of his lease or expiration of his
term; or when a party continues in possession after sale of the real
property under mortgage, execution, order, or any judicial process,
after expiration of the time fixed by law for redemption and after exe-
cution and delivery of a deed; or when a party continues wrongfully in
possession after judgment in partition, or after a sale under an order
or decree of the county court. In each of these cases the person would
be in control of the premises, but it could not be said that he was in
control as the owner or agent who would have the right to let the prem-
ises or permit their use for any purpose. The ‘other person’ referred
to in the statute is one who has, like the ‘owner or agent of the owner,”
the lawful right to let the premises.” It is contended by respondent
that the offense under this statute can only be committed by “the owner,
agent, or other person belonging to the same class, who leased or let
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the building for the unlawful purpose, and cannot be committed by any
such person who merely knowingly permitted the building to be used
for such unlawful purpose; that the ‘other person’ in this statute is
someone who has the same right to let the building for the unlawful
purpose as the owner or the agent of the owner; that the doctrine of
ejusdem generis applies.” '

We recite at length the foregoing argument of respondent. He has
been diligent in bringing to the attention of the court many instances
mentioned to emphasize his contention that the statute strikes at only
an owner, or an agent of an owner, or a person in the same class pos-
sessing, as does such agent or owner, the presumed right or actual right
to sublet.

In the construction of statutes the court must keep in the forefront
the legislative purpose,—the reason which prompted the enactment.
With a knowledge of this, and knowing what was intended to be cov-
ered, the statute should then be scrutinized in the light of such purpose,
to determine whether it is broad enough, under a reasonable construc-
tion of it, to place the ban upon the acts intended by the legislature to
be condemned. Accordingly, we should now determine the reason for
the act, and what it was sought to remedy thereby, and whether under a
reasonable construction the legislation embraces the matters intended to
be covered.

We find that chapter 193 of the Laws of 1907 was obviously enacted
to supplement § 9373 of the Revised Codes of 1905, and other portions
of our so-called prohibition law. It particularly supplements the com-
mon-nuisance feature of the old law. That law is aimed primarily at
a place wherein is permitted the commission of acts violative of the
prohibition law, the statute condemning the place of the violations by
declaring it to be a common nuisance. The person in control or charge,
whether temporarily or continuously, is the keeper of such nuisance and
the person punishable for its maintenance. And in prosecutions under
the prohibition laws it is a well-known fact, of which the court may
take judicial notice as a matter of common knowledge, ‘“known to all
men of ordinary understanding and intelligence,” (§ 7139, subdiv. 68,
Rev. Codes 1905), that under the law prior to chapter 193 the owner
might lease to a tenant or permit an occupant to use, control, and occu-
py a place wherein a nuisance might be maintained by such lessee, oc-



32 25 NORTH DAKOTA REPORTS

cupant, or person in control, without the owner being criminally liable,
unless the state could prove such facts as would render the owner liable
as a joint principal in the unlawful business. And proof of mere letting.
leasing or permitting of a tenant or occupant to occupy premises, with
proof that the place is conducted as a common nuisance by the tenant,
was insufficient alone to fasten criminal responsibility upon the land-
lord, even though he had actual knowledge of the use to which the leased
premises were put, so long as the landlord did no overt act toward the
conduct of the tenant’s unlawful business. The mere leasing a build-
ing, knowing that it may be so used, did not render the owner crimi-
nally liable. To bring criminal responsibility home to an owner, agent,
or any other person having the right to sublet, and who, with knowledge
that the place to be leased or occupied was to be used as a common nui-
sance, leases to a tenant premises to be so used, or otherwise permits its
use for such unlawful purpose, was the object sought by and the purpose
for the enactment of this statute. Clearly the legislature had in mind
the wrong in the owner escaping criminal liability in leasing his
property for such nefarious purposes, and by this legislation has mani-
fested an intent to bring ‘“every owner, agent, or other person” so let-
ting or permitting such unlawful use of premises under criminal con-
demnation. Cognizant of the defect in the existing law,—knowing well
the legislative purpose so plainly evident,—it is the duty of this court
to so interpret the statute as to give full effect to that legislative pur-
pose, if such result is possible, by following the usual rules of inter-
pretation of penal statutes.

This brings us to an analysis of the statute itself; and the first thing
that is noticeable is that it, like the common nuisance statute, § 9373,
concerns primarily a place,—any building used as a common nuisance
or wherein the prohibition law is violated. The statute covers: (1) An
owner or agent as a lessor, and (2) any licensor, permitter, or person
other than a lessor who shall knowingly permit any building to be so
used. Stripped of qualifying clauses, the statute reads: (1) “Every
owner, agent, or other person who lets any building, knowing it is to be
used (as a common nuisance), or (2) (every owner, agent, or other
person) who otherwise (than by letting) permits any building to be
8o used” (as a common nuisance), is guilty of a misdemeanor. The
statute is so definite as to an owner or agent of an owner, who knowingly
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permits any building to be so used, as to be beyond the necessity for in-
terpretation. The words “owner,” “agent” (of an owner), “let,” and
“permit,” each and all, are terms from which may be presumed rights
of ownership, inclusive of right to lease and right to permit; and an
information charging a defendant, either as owner or agent, with letting
or permitting such unlawful us: of a building, clearly charges the crime
at which the statute is aimed, and must be obviously within the statute.

But this information demurred to is designed to charge the “other
person” of the statutory designation of “owner, agent, or other person,”
with “otherwise” (than by letting) knowingly permitting a building
to be 8o used as a common nuisance; and in order to characterize the
“other person,” and bring him within the class aimed at by the statute
as having the right to lease or grant the right of use as is presumed
from the terms “owner or agent,” the information has charged de-
fendant with knowingly permitting such unlawful use of a building
“controlled by him.” Whether the word ‘‘control” sufficiently char-
acterizes the legal interest that such ‘“‘other person’” than owner or agent
shall have in the property to constitute a charge of the violation of the
law through letting or otherwise permitting any building to be so used
is the question. It is true that a person, to be guilty of letting or per-
mitting, within the meaning of the statute, must have some interest or
right different from that of all the world, otherwise he does not “let”
or “permit” such use. The word “owner” implies the right to let or
permit; likewise does the term “agent of the owner” imply the right
to lease or permit such use. And the legislature, by using the general
term, “or other person,” in connection with the words “owner” or “ag-
ent,” and with the verbs “let” and “permit,” must have meant any per-
son other than an owner or an agent who shall possess the power to
lease or permit such unlawful use. We cannot agree with respondent’s
contention that the words, ‘“or other person,” were not intended to en-
large the scope of the statute as to the property interest of the lessor
or permitter in the property let or permitted to be so used. The doctrine
of ejusdem generis, here invoked by him, amounts, as is said in Lewis’s
Sutherland, Statutory Construction, § 437, to but “a mere suggestion
to the judicial mind that, where it clearly appears that the law-maker
was thinking of a particular class of persons or objects, his words of

more general description may not have been intended to embrace any
25 N. D.—3.
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other than those within the class. The suggestion is one of common
sense. Other rules of construction are equally potent, especially the
primary rule which suggests that the intent of the legislature is to be
found in the ordinary meaning of the words of the statute.

The doctrine of ejusdem generis yields to the rule that an act should be
8o construed as to carry out the object sought to be accomplished by it,
so far as that object can be collected from the language employed.” We
believe the legislative intent was not to limit the operation of this stat-
ute to but owners or agents of owners, but, on the contrary, it was in-
tended to cover licensors and all persons exercising dominion under
apparent and asserted legal right, and who are guilty of the commission
of the specific prohibited acts of such leasing or letting. Such must
follow from the interpretation of the ordinary language of the statute
in the light of the reasons moving its enactment and the purpose sought
by it; and this alone, under all the authorities, sweeps aside the doc-
trine of ejusdem generis, and renders it without value in considering
this statute. 36 Cyc. 1121; Pein v. Miznerr, 41 Ind. App. 255, 83
N. E. 784-786; United States Cement Co. v. Cooper, 172 Ind. 599, 88
N. E. 69; Mertens v. Southern Coal Min. Co. 235 Ill. 540, 85 N. E.
743 ; Martin v. State, 156 Ala. 89, 47 So. 104; Nephi Plaster & Mfg.
Co. v. Juab County, 33 Utah, 114, 14 L.R.A.(N.S.) 1043, 93 Pac.
53; Winters v. Duluth, 82 Minn. 127, 84 N. W. 788, all abundantly
support this conclusion.

And we see no good reason why this statute should not receive inter-
pretation similar to that given for years by courts in characterizing
the authority of the terms “owner” or ‘“keeper” of the common nuisance
under § 9373. This act is intended to supplement and render more
effective the provisions of § 9373, by subjecting to punishment “owners,
agents, or other persons” just without its reach, not actually keeping
and maintaining the nuisance, but nevertheless really responsible for
the possession of the keeper thereof. A person is sufficiently proven to
be such a nuisance keeper when once control, even though temporary,
of the place and unlawful business, is shown. And likewise, the lessor
or permitter to such keeper should be sufficiently and prima facie prov-
en a law violater when it is established that such owner, agent, or other
person in control, real or apparent, has leased the place to the keeper of
such unlawful business, with knowledge of such use, or knowing that it
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was intended to be so used. If the person in mere control of the busi-
ness is a keeper, the superior in control who has leased to the keeper,
that he might control for unlawful use, should be within this statute,
and is evidently, from its terms, within it, inasmuch as the statute does
not specifically require a definite property interest in the premises
leased. It is as general as to that as it is to the leasing or permitting of
the unlawful use, and hence was intended to be as broadly construed in
this as in such particulars. By its terms it covers all who “directly or
indirectly let any building,” and is designed to defeat any indirect let-
ting or attempted round-about evasion as to leasing. Certainly this por-
tion must be liberally construed. Likewise the term, “or who other-
wise permits any building to be so used,” must be broadly construed,
as is evident from the term ‘“‘otherwise” and the general inclusive word
“permit,” evidently designed to cover any occupancy by permission oth-
er than held by actual lease. Certainly these are strongly indicative that
the terms “every owner, agent, or other person who” commits these acts,
should also be given a construction that at least will give effect to

" every such word of this statute including “or other person.” Of course,
respondent cites the common-law rule for construction of penal statutes,
that they should be strictly construed, and not be extended by implica-
tion to embrace cases or acts not clearly within the prohibition of the
statute, which rule is, however, as to the construction of a statute, to be
considered with § 8538, Rev. Codes 1905, expressly providing that ‘“the
rule of the common law, that penal statutes are to be strictly construed,
has no application to this [Penal] Code. All its provisions are to be
construed according to the fair import of their terms, with a view to
effect its objects and to promote justice.”

Our conclusion is that the information charging that the defendant
did unlawfully and knowingly permit a portion of a building controlled
by him to be so used sufficiently charges the crime of knowingly per-
mitting a building to be used for the purpose of unlawfully dealing in
intoxicating liquors, under chapter 193 of the Laws of 1907; and that
the words, “controlled by him,” sufficiently characterize and charge
the proprietary interest of the defendant in the building or portion
thereof permitted by him to be so used ; and that a person in control of
a building who permits such use thereof is included within the stat-
ute as one of those coming within its ban and as within the general des-
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ignation of “every owner, agent, or other person” who commits such
acts is guilty of the offense charged. It follows, therefore, that on
proof of actual control as would be presumed from leasing, acceptance
of rent of the keeper, acts of dominion tending to show ownership and
prima facie control for rental purposes, the state would establish its
prima facie case under a charge as here made of permitting such un-
lawful use. Whether anything short of proof of ownership or proof of
agency for an established owner would suffice under a charge of leasing
or permitting unlawful use by an owner or agent of an owner, we do not
decide.

Of course the parenthetical allegation in the information, “being
then and there the duly elected, qualified, and acting, police commis-
sioner of the city of Mandan,” was not inserted in said information to
charge that defendant, in such official capacity, asserted control over
said premises, or to make him criminally liable because of his being
such an officer, or because of any nonfeasance or act of omission of his
as a public official. But it is charged because of the statutory pro-
vision for summary removal by the court from public office of any
official convicted of such offense. The allegation to that effect in said
information presents no issue on the question of guilt or innocence, but
concerns something of which the court may take judicial notice and
instruct the jury as a matter of law as to whether such official is a pub-
lic officer.

Respondent also urges that the second portion of the statute, being
that part thereof under which this information is framed, and concern-
ing the otherwise permitting of a building to be used as a common nui-
sance, is unconstitutional as a violation of § 61 of our state Constitu-
tion. Respondent contends that such portion of the act is broader than
the title. He says that as the title concerns only the letting of a build-
ing or portion thereof knowingly for such unlawful purpose, it does
not cover the portion of the statute aimed at, permitting such use other
than by leasing. It is true that the first portion of the statute uses the
term “letting” and has particular reference to the leasing of a build-
ing for such purpose, while the latter part of the statute also covers the
permitting of such use otherwise than by leasing. But the whole matter
is germane to the letting of a building for such unlawful purposes. The
statute covers merely the different circumstances or methods whereby
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permission, by lease or otherwise, may be given by an owner or a person
in control to another to occupy a building or portion thereof as a place
within which to violate the prohibition laws. Unless a title must
amount to an index of the statute, this must be held sufficient. “If the
legislature is fairly appraised of the general character of an enactment
by the subject as expressed in its title, and all its provisions have a just
and proper reference thereto, and are such as, by the nature of the
subject 8o indicated, are manifestly appropriate in that connection,
and as might reasonably be looked for in a measure of such character,
then the requirement of the constitution is complied with. It matters
not that the act embraces technically more than one subject, one of
which only is expressed in the title, . . . so that they are not for-
eign and extraneous to each other, but ‘blend’ together in the common
purpose evidently sought to be accomplished by the law.” These are
the words of State v. Cassidy, 22 Minn. 324, 21 Am. Rep. 765; and
Winters v. Duluth, 82 Minn. 127, 84 N. W. 789, which last-named
case is also on all fours with all of respondent’s contentions. See also
cases cited in McKone v. Fargo, 24 N. D. 53, 138 N. W. 967, on pages
971, 972; and Lewis’s Sutherland, Stat. Constr. § 131. Clearly this
statute refers to the single subject of making criminal the permitting
of a building to be used for criminal purposes; and the title covering
this purpose the act may contain ‘“any provisions germane to the sub-
ject expressed, or which are reasonably related or incidental thereto,
or which may aid or facilitate the accomplishment of the purpose ex-
pressed in the title.” Lewis’s Sutherland, Stat. Constr. § 145. Re-
spondent cites no authorities, and we are satisfied none.can be found
supporting his contention, as the statute is not open to this attack.

Accordingly it is the order of this court that the order of the trial
court sustaining the demurrer to the information be set aside, and that
the judgment of dismissal, entered upon said order sustaining the de-
murrer, be also vacated and annulled, and that the district court enter
an order overruling the demurrer to the information in lieu of the or-
der made sustaining said demurrer, and that said action stand for trial,
and further proceedings in no wise prejudiced by the order and judg-
ment appealed from hereby directed to be vacated.
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HARMENING v. HOWLAND.
(141 N. W. 131.)

Pleading = proof — exemplary damages — order — amendment.

1. Where the complaint alleges and the proof shows facts authorizing a
recovery for exemplary damages, the same may be recovered under a claim
for damages generally, without being specially pleaded. It is accordingly
held that the order permitting an amendment of the complaint at the trial
with reference to exemplary damages, was nonprejudicial.

Instructions — burden of proof — attorney and client — relationship.

2. An instruction placing the burden upon the defendant to show his good
faith in doing the act complained of, in the event the jury should find that
the relationship between the parties was that of attorney and client, Aeld proper
under the testimony.

Documents — identification — evidence — foundation. .

3. At the trial, certain original documents in the United States Land Office
and Department of the Interior, which concededly were relevant and material,
were received in evidence over defendant’s objection that they were incompetent
for the reason that they had not been properly authenticated. The register of
the local land office produced them in court, and identified them as original
records of the Land Department relating to the land over which this controversy

arose.
Held, that a sufficient foundation was laid for the introduction of such original
documents.

Proof of public documents — best evidence — original documents — identifi-
cation.

4. Subdivision 8, of § 7300, Rev. Codes 1905, and §§ 2469 and 2470 Revised
Statutes of the United States, U. 8. Comp. Stat. 1901, p. 1557, construed and
held not to prescribe an exclusive method of proving public documents therein
mentioned. The original documents, when properly identified as such, are the
best evidence, and the statutes aforesaid were not intended to preclude such
proof.

Fraudulent acts — exemplary damages — malice — fraud — deceit.

6. Defendant’s contention that there is no sufficient foundation in the
evidence to warrant the jury in allowing exemplary damages, held, without
merit, there being ample testimony tending to show that, in committing the
act complained of, defendant acted fraudulently and in total disregard of plain-
tif’s rights. To warrant exemplary damages, proof of actual malice is not
necessary in all cases; and where the defendant, through fraud and deceit,
intentionally induced the plaintiff to believe and to act upon the belief that
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certain material representations were true when he knew them to be false, he
is liable for exemplary damages.

Opinion filed March 27, 1913.

Appeal from District Court, Ward County; K. E. Leighton, J.

Action by August Harmering against John M. Howland. From a
judgment in plaintiff’s favor, defendant appeals.

Affirmed.

Facts.

Action to recover damages suffered by plaintiff by reason of alleged
fraud and deceit practised upon him by defendant, concerning the dis-
missal of a certain contest pending in the United States Land Office,
against the land described in the complaint, and upon which land plain-
tiff made homestead entry under the direction of defendant. The case
was tried before a jury, and a verdict returned in favor of plaintiff,
assessing the damages at $3,000. Defendant appeals from such judg-
ment. No motion for a new trial was made in the trial court. Defend-
ant offered practically no testimony, and the following facts are uncon-
troverted : )

In the spring of 1902, plaintiff arrived in Kenmare to select a home-
stead on government land in that vicinity. At that time defendant
maintained an office at said place as a land attorney, engaged in locat-
ing people on land, conducting contests, final proofs, etc. He had been
admitted to practise before the Department of the Interior and the
United States Land Office at Minot.

Immediately prior to this time, he had had a partner by the name of
Campbell, and their business had been conducted as Howland & Camp-
bell. A man by the name of Kitter was a locator, and brought more or
less business to defendant’s office. Plaintiff was brought to defendant’s
office by Kitter. He desired to make homestead entry on the land
described in the complaint, and defendant represented to him that he
was an attorney conversant with land-office practice, and that he would
obtain for him a valid filing on the land, and deliver to him a valid dis-
missal of the pending contest.
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At this time the land in question was covered by the homestead entry
of one John Kiell. Kiell had abandoned the land, and had gone to
Minnesota. He had executed a relinquishment, and forwarded the
same to a bank at Kenmare, to be delivered to Kitter subject to pay-
ment of $40 for the same. At this time, however, there was pending
against the homestead entry of Kiell a contest filed by one Fargen.
Howland & Campbell were the record attorneys in this contest for Far-
gen. The written power of attorney given by Fargen to Howland &
Campbell gave said attorneys full authority over the contest in all mat-
ters save and “except to dismiss this contest.” If Kiell’s relinquishment
was filed in the land office without being accompanied by a valid dis-
missal of this contest, of course Fargen, under the United States laws,
would have a preference right to file on the land. The defendant drew
up in his own handwriting a dismissal of this Fargen contest. He also
prepared a complete set of homestead filing papers for plaintiff, and
went to the bank with him and Kitter, where plaintiff deposited in es-
crow $200 in cash and a $25 promissory note. He obtained from the
bank the Kiell relinquishment, and turned all of these papers over to
plaintiff, instructing him to take the papers to Minot and file the same
with the land office, giving him a letter requesting attorney Barret of
Minot to assist him in getting these papers filed with the land office.
Relying on defendant’s representations, plaintiff filed on the land, and
the land office issued to him the customary filing receipt. Thereupon
the money deposited at the bank by plaintiff was released. Defendant
claims that he received only $100 of the money. Forty dollars of the
same was remitted to Kiell by the bank. The balance, $60, probably
went to Kitter. In any event, if Kiell got the $40 from the bank, de-
fendant received more than one half of the entire proceeds. Fargen
never received any of the money, by reason of the sale of the contest dis-
missal. He knew nothing concerning this transaction, and did not know
that his attorney had dismissed his contest. On learning of such facts,
he began proceedings in the land office to have his contest, which had
been dismissed by defendant without right, reinstated. Plaintiff was
made a defendant in these proceedings, and upon advice from defendant
and others he defended the proceedings, and did everything within his
power to maintain his homestead entry on the land. Such proceedings
were carried through the customary procedure of the United States
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Land Office and Department of the Interior, and Fargen finally won,
and plaintiff’s homestead entry was canceled and Fargen filed on the
land. The Department held that the action of defendant, in wrong-
fully dismissing the Fargen contest, was a mere nullity, and could not
in any manner affect Fargen’s rights, inasmuch as Fargen had expressly
reserved in the power of attorney given to defendant, the right to dis-
miss the contest. These proceedings were not finally terminated until
1908. From the time plaintiff filed in 1902 until he was finally ejected
from the land in 1908, he resided upon the land, erected valuable build-
ings, made a home thereon for his family, improved the land, and broke
and cultivated about 100 acres of the same.

Appellant makes no point concerning the items and measure of dam-
ages, except as to the allowance of exemplary damages. The answer
admits that Kiell made the homestead entry in question; that Fargen
contested the same; that “Campbell & Howland” were attorneys for
Fargen ; that Howland drew up plaintiff’s homestead application, and
that plaintiff filed on the land in question. At the trial it was stipulated
that Exhibits 13, 18, 19, 20, and 21, which are the dismissal of the
Fargen contest and the plaintiff’s filing papers, are part of the records
of the United States Land Office and Department of the Interior.

Palda, Aaker, & Greene, for appellant.

To justify a recovery, it was necessary that plaintiff show not only
fraud, either actual or constructive, practised upon him by defendant,
but also that it resulted in substantial loss or detriment to plaintiff.
Proof of original documents in any of the departments of the United
States government can only be made as by law provided. Rev. Codes
1905, § 7300, subdiv. 8; U. S, Rev. Stat. §§ 2469, 2470, U. S. Comp.
Stat. 1901, p. 1557, as amended by act of April 2, 1888.

G. S. Wooledge and Francis J. Murphy, for respondent.

It is not necessary to plead exemplary damages “eo nomine” in the
complaint. They may be recovered under a claim for damages gener-
ally. Shoemaker v. Sonju, 15 N. D. 518, 108 N. W. 42, 11 Ann. Cas.
1173; 13 Cye. 177, and cases cited.

The original documents of the departments of the United States
government, properly identified, are the best evidence. This is true of
any public records. Jones, Ev. 2d ed. § 525; Grandin v. LaBar, 3 N.
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D. 446, 57 N. W. 241; Jesse D. Carr Land & Live Stock Co. v. United
States, 55 C. C. A. 433, 118 Fed. 821; Campbell v. Laclede Gaslight
Co. 119 U. S. 445, 30 L. ed. 459, 7 Sup. Ct. Rep. 278; Galt v. Gallo-
way, 4 Pet. 336, 7 L. ed. 878; Fothergill v. Stover, 1 Dall. 6, 1 L.
ed. 13; Fisher v. Betts, 12 N. D. 197, 96 N. W. 132; Merced County
v. Fleming, 111 Cal. 46, 43 Pac. 392 ; 20 Century Dig. Ev. 1273-1278 ;
8 Am. Dig. Decen. ed. Ev. 366, 367; 10 Enc. Ev. 388-395; Roper v.
Clabaugh, 4 Ill. 166; Ansley v. Peterson, 30 Wis. 658; Re McClellan,
20 S. D. 498, 107 N. W. 681; State v. Paulson, 27 S. D. 24, 129 N.
W. 558 ; State v. Walsh, 25 S. D. 30, 125 N. W. 295; Kellogg v. Finn,
22 S. D. 578, 133 Am. St. Rep. 945, 119 N. W. 545, 18 Ann. Cas.
363; Miller v. Northern P. R. Co. 18 N. D. 19, 118 N. W. 344, 19.
Ann. Cas. 1215.

Fisk, J. (after stating the facts as above). Appellant assigns twen-
ty-seven alleged errors, all relating to the trial court’s rulings and in-
structions. Such as are referred to at all in the printed brief and ar-
gument are argued only in a general way by grouping the assignments
under a few points which we will consider in the order presented.

It is first contended that it was prejudicial error to permit plaintiff,
at the conclusion of his case, to amend the complaint by adding there-
to an allegation and prayer for exemplary damages. There is no merit
in this contention. The amendment was wholly unnecessary, but it
did no harm. This court has expressly held that such damages may be
recovered under a claim for damages generally. Shoemaker v. Sonju,
15 N. D. 518,108 N. W. 42, 11 Ann. Cas. 1173.

The second contention made by appellant challenges the correctness
of a certain instruction relative to the burden of proof as to the good
faith of defendant in furnishing to plaintiff the dismissal of the Far-
gen contest and the Kiell relinquishment, in the event the jury should
find from the evidence that the relationship of attorney and client ex-
isted between the parties at the time of the transaction in question. No
claim is made that such iustruction does not state a correct rule, but
it is insisted that there is no foundation in the testimony authorizing
the same; but, after an examination of such testimony, we are agreed
that the jury was fully justified in finding that such relationship did
in fact exist. We shall not take the time nor the space necessary to a
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review of such testimony in this opinion, as to do so would serve no
useful purpose.

It is next contended in effect that there is no competent proof in the
record that a final decision was rendered by the United States Land
Department upholding Fargen’s contest and canceling plaintiff’s entry
for the land described in the complaint. It is apparently not questioned
that certain original documents introduced in evidence from the Land
Office Department, if properly authenticated, are sufficient to furnish
such proof, but appellant contends that the same were not thus au-
thenticated. In this connection counsel calls our attention to § 7300,
Rev. Codes 1905, subdiv. 8, and to §§ 2469, 2470, United States Re-
vised Statutes, U. S. Comp. Stat. 1901, p. 1557. But these statutes
merely prescribe a method by which such proof may be made. They
permit of this easy and simple way of proving public documents, but
such methods are by no means intended to be exclusive. It would, in-
deed, be strange if either the legislature or Congress, by such enact-
ments, had thereby intended to preclude a higher quality of proof than
that mentioned in the statutes, such as the originals would furnish.
Such originals were, of course, the best evidence when properly identi-
fied. That they were properly identified is, we think, entirely clear.
Such original documents were produced in court and identified as such
by the register of the local land office. That such official, as the cus-
todian thereof, was a proper person to thus identify these exhibits, is
too clear for serious discussion. The proof thus furnished was ample
to establish the fact that the Fargen contest was finally sustained and
plaintif’s entry canceled, as well as the facts as to the other proceed-
ings had in the United States Land Office relative to such land. Jones,
Ev. 2d ed. § 525; Grandin v. LaBar, 3 N. D. at p. 457, 57 N. W. 241;
Jesse D. Carr Land & Live Stock Co. v. United States, 55 C. C. A. 433,
118 Fed. 821; Campbell v. Laclede Gaslight Co. 119 U. S. 445, 30 L.
ed. 459, 7 Sup. Ct. Rep. 278; 32 Cyc. 1044, 1045.

The proof furnished by such land office records is, moreover, ma-
terially supplemented by other testimony in the case which is uncon-
troverted.

Finally it is urged by appellant’s counsel that there is no sufficient
foundation in the record upon which to base a verdict for exemplary
damages, and that it was prejudicial error, therefore, to submit such
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question to the jury. Counsel frankly concedes that the question as to
the sufficiency of the evidence to justify the verdict on this issue is not
properly before us, but their contention is that proof of facts authoriz-
ing exemplary damages is wholly lacking. We cannot thus read the
record. We think there is ample testimony on which the jury was war-
ranted in finding that defendant knew that he had no authority to
dismiss the Fargen contest, and that in attempting to do so he acted
fraudulently and in total disregard of the rights of plaintiff and of
the disastrous consequences which might thereby befall him, and by
such act he misled him to his great damage. To warrant exemplary
damages, proof of actual malice was not necessary. If the defendant
intentionally, through fraud and deceit, induced the plaintiff to believe
and to act upon the belief that such purported dismissal of the Fargen
contest was authorized, he must suffer the consequences, and is not
immune from the imposition of punitive damages. Whether the de-
fendant was guilty of such conduct was, under the evidence, a question
essentially for the jury; and while the amount of the jury’s verdict
seems somewhat large, we are not prepared to say, nor are we asked
to hold, that such amount is excessive. Manifestly, under the record,
it is difficult, if not impossible, to measure with any degree of accu-
racy the actual damages suffered by plaintiff; and it may be, as re-
spondent’s counsel contend, that the damages awarded are wholly in-
adequate to redress the injury inflicted on plaintiff’s rights by defend-
ant’s wrongful conduct.
Finding no error in the record, the judgment is affirmed.

LOWN, Trustee, v. CASSELMAN.
(141 N. W. 73.)
An attorneys’ lien was filed against a judgment entered, and the clerk in-

dorsed upon the judgment docket the words, “attorney’s lien for $300, claimed
by C. J. Murphy, attorney for plaintiff.” The judgment debtor then filed a pe-

Note.—For an extensive discussion of the subject of liens of attorneys, see notes in
51 Am. St. Rep. 261 and 31 Am. Dec. 755.
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tition in voluntary bankruptcy. He scheduled Lown as a judgment creditor,
but did not list or mention Murphy’s attorney’s lien in his schedule of debts.
Murphy received no notice of the bankruptcy proceedings, and did not partici-
pate in them. The usual discharge in bankruptcy was entered in the Federal
court. The bankrupt, C., exhibiting the discharge, applied for an order dis-
charging the judgment of record. The court denied a discharge as to the por
tion of the judgment to the amount of the attorney’s lien, $300 and interest,
from which order C. appeals. Held:—

Attorneys — lien — bankruptcy — notice of = discharge — statute — docket
entry.
(1) The attorney’s lien was valid, and the docket entry thereof was a suf-
ficient compliance with this statute.
Lien — attorneys — judgment — assignment.
(2) The lien constituted an equitable assignment to that amount of the judg-
ment.
Judgment creditor — lien — docketing — notice.
(3) The interest of Murphy in the judgment was not discharged by the bank-
ruptcy procecd’ "gs. ’
Judgment — attorney’s lien — discharge — bankruptcy.

(4) C., the judgment debtor since the date of the docketing of the attorney’s
lien, has had notice imputed to him of the lien and Murphy’s interest there-
under.

Right to lien = bankruptcy — judgment — discharge.
(5) Bankruptcy did not bar the lienor’s right to use the judgment to collect
his lien, and the trial judge properly refused to discharge that portion of the
judgment covered by the lien.

Opinion filed March 27, 1913.

An appeal from the District Court for Grand Forks County; Tem-
pleton., J.

Affirmed.

W. J. Mayer, for appellant.

An entry in the judgment docket opposite the judgment, of an at-
torney’s lien, is ineffectual to create the statutory lien provided. Rev.
Codes 1905, § 6293.

Attorneys’ liens are creatures of the statute, and may only be claimed
as by statute provided. Rev. Codes 1905, §§ 6293, 6724; 26 Am. &
Eng. Enc. Law, p. 671; Deeters v. Clarke, 23 S. D. 298, 121 N. W.
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788; Alderman v. Nelson, 111 Ind. 255, 12 N. E. 394; Day v. Bow-
man, 109 Ind. 383, 10 N. E. 126; Lavender v. Atkins, 20 Neb. 2086,
29 N. W. 467; Kreuzen v. 42d Street M. & St. N. Ave. R. Co. 38 N.
Y. S. R. 461,13 N. Y. Supp. 588; Wooding v. Crain, 11 Wash. 207, 39
Pac. 442; Colorado State Bank v. Davidson, 7 Colo. App. 91, 42 Pac.
687; 29 Cyc. p. 1118, and cases cited. Re Scoggin, 5 Sawy. 551, Fed.
Cas. No. 12,511,

Statutory liens have no extraterritorial operation. 19 Am. & Eng.
Enc. Law, p. 24.

The judgment debt, against which the attorney’s lien was sought to
be placed, was discharged. Bankruptcy act, § 7, cl. 8; Loveland,
Bankr. p. 654.

A lien expires with the destruction of the property to which it at-
taches. 19 Am. & Eng. Enc. Law, p. 34; Clark v. Sullivan, 3 N. D.
280, 55 N. W. 733, distinguished.

Murphy & Duggan, for respondent.

The proper filing of the attorney’s lien against the judgment debt
constituted an assignment of the judgment, to the extent of the amount
of the lien. Clark v. Sullivan, 3 N. D. 280, 55 N. W. 733.

The holder of an attorney’s lien has property in the judgment, the
same as though the judgment creditor had assigned the judgment to
him as security. It is the attorney’s property in equity. Hobson v.
Watson, 34 Me. 20, 56 Am. Dec. 632 ; Newbert v. Cunningham, 50 Me.
281, 79 Am. Dec. 612; Martin v. Hawks, 15 Johns. 405; Wilkins v.
Batterman, 4 Barb. 48; Warfield v. Campbell, 38 Ala. 527, 82 Am.
Dec. 724; Ely v. Cooke, 28 N. Y. 365; Perry v. Chester, 53 N. Y.
240; Marshall v. Meech, 51 N. Y. 140, 10 Am. Rep. 572; Rooney v.
Second Ave. R. Co. 18 N. Y. 368; Hroch v. Aultman & T. Co. 3 S. D.
477, 54 N. W. 269 ; Brainard v. Elwood, 53 Iowa, 30, 3 N. W. 799;
Winslow v. Central Towa R. Co. 71 Towa, 197, 32 N. W. 330; Stoddard
v. Lord, 36 Or. 412, 59 Pac. 710; Wright v. Wright, 70 N. Y. 98;
Pirie v. Harkness, 3 S. D. 178, 52 N. W. 581; McClain’s Code, Sec.
4159; 4 Cye. 1005.

To the extent of his services, an attorney is regarded as an equitable
assignee of the judgment. Mosely v. Norman, 74 Ala. 422; Ex parte
Lehman, 59 Ala. 631; Terney v. Wilson, 45 N. J. L. 282; Rooney v.
Second Ave. R. Co. 18 N. Y. 368; Ex parte Plitt, 2 Wall. Jr. 453,
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Fed. Cas. No. 11,228; Leighton v. Serveson, 8 S. D. 350, 66 N. W.
938.

The lien operates as an equitable assignment of so much of the judg-
ment as will satisfy it, and the attorney is subrogated to the rights of
his client to that extent. Coombe v. Knox, 28 Mont. 202, 72 Pac.
641; McGregor v. Comstock, 28 N. Y. 237; Fider v. Mannheim, 78
Minn. 309, 81 N. W. 2; Dreiband v. Candler, 166 Mich. 49, 131 N. W.
129; Rev. Codes. 1905, Sec. 6293 ; 4 Cyc. 1010-1021.

Goss, J. On June 17, 1902, a judgment was entered in this action
by Lown, trustee, as plaintiff, against Casselman, defendant. It
was the conclusion of considerable litigation. On the day after its
entry the attorney of record, C. J. Murphy, filed an attorney’s lien for
costs advanced and fees due him from the plaintiff for the aggregate
sum of $300. This lien was entitled in the action and filed, and the
clerk of the district court then made a notation and docket entry upon
the judgment docket that an ‘“attorney’s lien for $300, claimed by C.
J. Murphy, attorney for plaintiff.”” The judgment debtor, Casselman,
was discharged in voluntary bankruptcy on August 1, 1903. In sched-
uling his debts, the petitioner for bankruptcy listed the judgment and
the name of the judgment creditor, Lown, the date and place of entry of
the judgment, but made no reference to the attorney’s lien filed against
the judgment, or of the interest thereunder of C. J. Murphy, the judg-
ment lienor ; and the record discloses no notice had by Murphy of the
bankruptey proceedings, nor any participation by him in them. About
eight years thereafter, in August, 1911, hearing was had in district
court on the motion of Casselman, judgment debtor and bankrupt,
to have entered an order discharging the judgment of record. On this
hearing C. J. Murphy appeared and resisted the discharge of that por-
tion of the judgment covered by his lien for $300, and interest at 7
per cent per annum from 1902. The trial judge sustained Mr. Mur-
phy’s interest to that extent in the judgment, and denied the applica-
tion to have the entire judgment discharged, but directed the clerk to
enter a discharge of that portion of the judgment in excess of said claim
of $300, and interest. The trial court treated the attorney’s lien as an
usignment to the amount thereof of the judgment to the attorney for
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the judgment creditor. From this order the judgment debtor, Cassel-
man appeals.

He urges for our consideration five assignments of error. The first
crror assigned is that ‘“no attorney’s lien was ever acquired, because
the entry in the docket opposite the judgment was wholly ineffectual
to create the statutory lien provided for by § 6293 of the Revised
Codes.” He contends that this lien is filed under both subdivisions 3
and 4 of § 6293, Rev. Codes 1905, reading: ‘“An attorney has a lien
for a general balance of compensation in and for each case upon:

3. “Money due his client in the hands of the adverse party, or at-
torney of such party, in an action or proceeding in which the attorney
claiming the lien was employed from the time of giving notice in writ-
ing to such adverse party, or the attorney of such party, if the money is
in the possession or under the control of such attorney, which notice
shall state the amount claimed and in general terms for what services;”
and—

4. “After judgment in any court of record, such notice may be given.
and the lien made effective against the judgment debtor by entering the
same in the judgment docket opposite the entry of the judgment.”

Appellant contends that no actual notice under subdivision 3, above
quoted, was given him, and that the lien is invalid. Sufficient answer
to this is that the lien was not perfected, nor is it claimed under the
provisions of subdivision 3, but instead was an attorney’s lien claimed
and entered after judgment under a substantial compliance with the
provisions of subdivision four. This portion of the statute provides
that the entering of the lien in the judgment docket opposite the entry
of the judgment shall make the lien effective as against the judgment
debtor, and as to him shall constitute sufficient notice. This also dis-
poses of the second and third assignments of error depending thereon.

Under his fourth assignment he urges that “the lien provided for
by the Code, even though intended to attach to the debt or chose in
action, the right of the judgment creditor to be paid could not attach
to a debt the situs of which was extraterritorial.” It is immaterial
where the parties to the judgment reside, or where may exist the “right
of the judgment creditor to be paid,” that is, receive payment for the
judgment. The judgment is here, and we are dealing with its dis-
charge, a matter entirely separate from the situs of the debt or any law
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concerning the place of payment of the debt. The discharge is not a
payment, and is governed by the law of the forum controlling the judg-
ment. See Cosgrove v. McAvay, 24 N. D. 343, 139 N. W. 693.

The fifth assignment made is that, “all the points being conceded to
the respondent, the lien could not in any event survive the extinction of
the judgment resulting from the judgment debtor’s discharge in bank-
ruptcy.” To be sound, this must assume that the judgment remained
the chose in action or claim of the judgment creditor trustee. The
judgment was scheduled as the property of the original judgment cred-
itor. Conceding regularity of proceedings leading to the discharge as
to any claim under the judgment Lown may have as against the judg-
ment debtor, Casselman, in bankruptcy, no proceedings have been had
as against any right or interest Murphy may have in the judgment un-
der his attorney’s lien. And here is found the principal contention be-
tween the parties. Appellant urges that under the statutory definition
of lien, as defined by § 6123, Rev. Codes 1905, providing that “a lien
is a charge imposed upon specific property by which it is made security
for the performance of an act,”” considered with § 6133, Rev. Codes
1905, providing “notwithstanding an agreement to the contrary a lien
or contract for a lien transfers no title to the property subject to the
lien,” and § 6135, Rev. Codes 1905, providing “the creation of a lien
does not of itself imply that any person is bound to perform the act for
which the lien is security,” construed together with the principle of
law that ““a lien expires with the destruction of the property to which
it attaches,” an attorney’s lien under § 6293 cannot operate to pass
title or ownership or any equitable interest in and to the judgment it-
self. That, therefore, the judgment must remain the property of the
judgment creditor, subject merely to a charge being imposed against
the proceeds thereof should a collection of a judgment be had. And, in
the absence of the judgment thus being reduced to a mere money claim,
no interest of the attorney attaches; and the judgment being the property
and the claim of the judgment creditor until such collection, it was sat-
isfied by the discharge in bankruptcy as a claim in its entirety exist-
ing by Lown trustee against the bankrupt or his estate in bankruptcy.
Such is the appellant’s reasoning, but unfortunately for him it is not
supported by the weight of authority. All the principles so involved

in arriving at such a conclusion have been, by this court, concluded
25 N. D.—4.
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against appellant by the case of Clark v. Sullivan, 3 N. D. 280, 55 N.
W. 733. There it was held that “the rights of the attorney under his
lien are those of an equitable assignee;” and again, “the attorney, be-
ing regarded as an equitable assignee of the judgment, has a right to
the same remedial processes as his client to obtain satisfaction to the
extent of his lien.”” In Coombe v. Knox, 28 Mont. 202, 72 Pac. 641,
speaking of a similar statutory attorneys’ lien, that court says: ‘““The
lien granted by the statute operates as an equitable assignment of so
much of the judgment as will satisfy the lien, and, for the purpose of
securing payment, subrogates the attorney to the right of his client to
that extent;” following Clark v. Sullivan, supra, and citing Leighton
v. Serveson, 8 S. D. 350, 66 N. W. 938, and Stoddard v. Lord, 36 Or.
412, 59 Pac. 710, both of which cases also cite and follow Clark v.
Sullivan. See also 4 Cyc. 1005, reading: “The charging lien of an
attorney is an equitable right to be paid for his services out of the pro-
ceeds of the judgment obtained by his labor and skill. To the extent of
such services he is regarded as an equitable assignee of the judgment,”
citing many cases. And such is the well-settled law. Since the time
of filing of this lien in 1902, the attorney has been the equitable assignee
and to that extent owner of this judgment to the amount of $300, and
interest accruing, and of which, under Clark v. Sullivan, the docket
record of the judgment constituted notice. Construing subdivision 4
of § 6293, the court there said: ‘It only remains to be considered
whether the entry of the lien in the judgment docket constituted notice
to him [judgment debtor]. When we examine the statute we find that
it limits to the judgment debtor the effect of this entry as notice. It
says that by this entry the lien is made effective against the judgment
debtor. It is apparent that the statute does not mean that any lien is
created against the judgment debtor, or against his property, but
merely that the entry of the notice constitutes notice to him, so that
he cannot thereafter disregard the interest of the attorney in the
moneys which he (the debtor) owes the client.” So that at all times
during the bankruptey proceedings the bankrupt and his trustee in
bankruptey have had imputed notice of the interest of the attorney in
the judgment concerned. No steps were taken to discharge the at-
torney’s interest therein, which interest amounted to a claim against
the judgment debtor and the right to use the judgment as the means of
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its enforcement. As to Lown bankruptcy had removed the remedy,
leaving his claim against the bankrupt unenforceable, and to that ex-
tent only has the judgment been discharged. But the portion of the
debt and judgment belonging to C. J. Murphy remains intact and un-
affected by the bankruptey proceedings.

Accordingly, the order of the trial court was proper and is in all
things affirmed. Respondent will recover costs on this appeal.

MURPHY v. CASSELMAN and The United States Fidelity &
Deposit Company, of Baltimore, Maryland.

(141 N. W. 75.)

Judgment — real estate — sale on execution — moot questions.
Held that the decision of this court in Lown v. Casselman, ante, 44, 141
N. W. 73, defendant and appellant, sustaining an attorney’s lien against a
judgment collected pending this suit, by an execution sale of real estate sub-
sequently redeemed by Casselman, renders moot the questions involved in this
appeal; and the claim in litigation having thus been paid, the lower court is
directed to enter satisfaction of the judgment appealed from.

Opinion filed March 27, 1913.

An appeal from an order of the District Court for Grand Forks
County ; Templeton, J.

W. J. Mayer, for appellants.

The mere fact of the execution of a bond such as is set forth in this
action, without showing acceptance and breach, creates no liability
against the obligors. The bond is not in conformity with the Code,
in that it imposes conditions not recognized by law. 19 Am. & Eng.
Ene. Law, 607-610; 24 Am. & Eng. Enc. Law, 211.

To be valid and enforceable, a bond in such a case must conform to
the statute in subject-matter. 4 Am. & Eng. Enc. Law, 667 & 668; 5
Cye. 747 et seq. ; Johnson v. Dun, 75 Minn. 533, 78 N. W. 98; Keith
County v. Ogalalla Power & Irrig. Co. 64 Neb. 35, 89 N. W, 375; 20
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Enc. Pl. & Pr. 1215; 3 Enc. Pl. & Pr. 30; 1 Enc. Pl. & Pr. 983;
Dennis v. Nelson, 55 Minn. 144, 56 N. W. 589; Rev. Codes, 1905,
Sec. 6294,

An attorney cannot enjoy his right to a lien without strict com-
pliance with the statute giving the right. Rev. Codes 1905, § 6293;
Alderman v. Nelson, 111 Ind. 255, 12 N. E. 394; Day v. Bowman, 109
Ind. 383, 10 N. E. 126; Lavender v. Atkins, 20 Neb. 206, 29 N. W.
467 ; Kreuzen v. 42d Street M. & St. N. Ave. R. Co. 38 N. Y. S. R.
461, 13 N. Y. Supp. 588; Wooding v. Crain, 11 Wash. 207, 39 Pac.
442 ; Colorado State Bank v. Davidson, 7 Colo. App. 91, 42 Pac. 687;
26 Am. & Eng. Enc. Law, 671; 36 Cyc. 180, ¥ 6.

The notice of lien required by statute must be signed, unless it is
delivered by the person claiming the lien. 29 Cye. 1118, and cases
cited. Colorado State Bank v. Davidson, 7 Colo. App. 91, 42 Pac.
687.

There can be no lien without property upon which it can attach. 19
Am. & Eng. Enc. Law, 24.

A creditor is one who owns a demand provable in bankruptcy. Bank-
ruptey act, § 1, Subdiv. 9.

A lien is a charge upon specific property as security for the perform-
ance of an act. Rev. Codes 1905, § 6133.

A lien, or contract for a lien, transfers no title to the property sub-
ject to it. Rev. Codes 1905, § 6133,

A lien expires with the destruction of the property to which it at-
taches. 19 Am. & Eng. Enc. Law, 34.

Murphy & Duggan, for respondent.

Where a discharge in bankruptcy is legally entered, the indebted-
ness of the bankrupt is not extinguished; the remedy is lost, but the
moral obligation remains. Citizens’ Loan Asso. v. Boston & M. R. Co.
196 Mass. 528, 14 L.R.A.(N.S.) 1027, 124 Am. St. Rep. 584, 82 N.
E. 696, 13 Ann. Cas. 365; Champion v. Buckingham, 165 Mass. 76,
42 N. E. 498.

The costs incidental to and necessarily incurred in proceedings to
enforce an attorney’s lien become a part of the lien, and should be al-
lowed. Newbert v. Cunningham, 50 Me. 231, 79 Am. Dec. 612.
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Goss, J. Because of matters occurring subsequent to judgment ap-
pealed from in this case, as this court understands the record of other
proceedings of which it will take judicial notice, the matters now pend-
ing on this appeal are wholly moot.

During the pendency of this appeal, and the appeal in the companion
case of Lown v. Casselman, ante, 44, 141 N. W. 73, motions were made
by the respondents, by attorney C. J. Murphy, the real party in inter-
est under an attorney’s lien in the matter before us, to dismiss the ap-
peals in both cases, including this appeal, for the reason that collection
had been made by him under execution in the judgment involved in
Lown v. Casselman (see 24 N. D. 342, 139 N. W. 804) of the full
amount in litigation. This lien claim so-called was the subject-matter
also of the present action against Casselman and his bondsmen, who fur-
nished a bond under which the discharge of record of said litigated at-
torney’s lien was made under the provisions of § 6294. So that in lieu of
plaintiff Murphy’s attorney’s lien there was substituted, under the pro-
visions of § 6294, the bond sued upon in this case of Murphy v. Cassel-
man, as principal, and the United States Fidelity and Deposit Company,
of Baltimore, Maryland, as surety. Murphy’s motion to dismiss was de-
nied. He had procured execution to be issued in the action entitled
Lown v. Casselman, and levied upon real estate of Casselman, under
which levy sale was had for the full amount of the attorney’s lien and
accruing costs; but the property so sold was redeemed by Casselman,
which redemption was held in Murphy v. Casselman, 24 N. D. 336, 139
N. W. 802, not to constitute a voluntary payment of the judgment, and
hence did not render moot the questions submitted for decision in that
pending appeal. See also decision on motion in Lown v. Casselman,
24 N. D. 342, 139 N. W. 804. But subsequently Lown v. Casselman
was decided by this court on the merits in favor of the respondent, sus-
taining the order made by the lower court to the effect that the judgment
had been unaffected by the bankruptcy proceedings to the extent of
$300, and interest, the amount of the attorney’s lien claimed of C. J.
Murphy, and which, with costs, had been collected under the execution
sale of Casselman’s real estate, and which amount was received by
Murphy upon the redemption so made. This action of Murphy v.
Casselman and the bonding company was begun to recover the same lien
interest ($300 and interest) for which the execution sale has been had
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since rendition of the judgment appealed from. The plaintiff evidently
did not desire to rely wholly upon his right to recover in the other ac-
tion, and so prosecuted this that he might be doubly sure and collect in
any event. Under the decision on the merits in Lown v. Casselman,
24 N. D. 342, 139 N. W. 804, in which he was the real party in interest,
his contentions have been sustained, and the collection made under
the execution against Casselman’s property has accordingly been de-
termined to have been a valid collection. This must operate to satisfy
the amount for which judgment was ordered in this action, as well as
the judgment satisfied by execution in Lown v. Casselman. There is
nothing, therefore, before the court to pass upon, except the question
of costs in this case. But it is apparent that the claim or debt upon
which the judgment in this case is entered should not be collected twice.
From the proceedings had it is also our conclusion that neither party
should recover costs in district court or on appeal in this action. Tt
may be that plaintiff was justified in putting the claim in judgment,
but if so the result thereof was to make it necessary for appellant to
appeal in order to prevent the judgment becoming conclusive. We do
not believe that plaintiff would collect the judgment twice for the same
debt, but took these steps rather as a business precaution. It appearing
that the judgment has been paid since entry by the proceedings had as
above stated, the judgment appealed from is ordered to be satisfied of
record. Neither party will recover costs on this appeal.

IN RE LYNN.

(140 N. W. 710.)

Upon a motion to dismiss accusations in disbarment because the same are
verified upon information and belief only, held:

Disbarment proceedings — accusation — verification — positive knowledge
= in part — sufficient.
(1) Where the verification is in part made upon positive knowledge, it is a
sufficient compliance with § 507, Rev. Codes 1905, requiring such an accusation
to be “sworn to by the person making it.”



IN RE LYNN 65

Disbarment proceedings — inherent power of court — discretion.

(2) A disbarment accusation presented concerns a matter within the inherent
powers of the court; and if the accusation, in the discretion of the court, is
deemed sufficient to justify investigation, the proceedings so entertained will
not be dismissed where the verification is not made entirely upon positive knowl-
edge of the facts sworn to.

Motion — dismissal — answer - demurrer.
(3) Motion to dismiss is denied, and the accused directed to serve and file
his answer or demurrer to the accusations within thirty days.

Opinion filed March 27, 1913.

Goss, J. Written accusations have been filed in this court, asking
for the disbarment of an attorney at law. The accusations are in part
based upon the records in several cases heretofore before this court
on appeal, and in which litigation this attorney was a party or attorney
of record. Two of these parties litigant employed counsel, and caused
to be prepared and presented a lengthy written aceusation, subscribed
by them but verified by one of their attorneys. After careful considera-
tion of the charges made, and in the exercise of its discretion in the mat-
ter, this court decided to entertain the disharment proceeding, and di-
rected the filing of the accusations and the service of a copy thereof
upon the accused. Service was made. The accused then filed a writ-
ten motion, asking the dismissal of the accusations, and that the same
be stricken from the files of this court, upon the grounds ‘“that the
accusations are not sworn to by the parties making the accusations,
as required by § 507 of the Revised Codes of 1905; and that the at-
torney who swears to the accusations on information and belief affirma-
tively discloses that his information is derived from hearsay, secondary
and inadmissible evidence in this proceeding, and not upon information
of the probative facts as to the matters and things alleged in said accusa-
tions.”” Hearing was had upon this motion, and this court renders
its decision thereon in the following opinion:

Sec. 507, referred to, reads: “The proceeding to remove or sus-
pend an attorney may be commenced by direction of the court or on
motion of any individual. In the former case the court must direct
some attorney to draw up the accusation; in the latter the accusation
must be drawn up and sworn to by the person making it.” It is
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urged that this statute requires a verification on positive knowledge,
and that it be made by the accusers; and that the verification of a
disclosed attorney of the accusers is not a compliance with the statutory
requirement. If the statute is to be given a strict interpretation to the
effect contended for, that it must be sworn to by the accuser and that
the verification of an attorney employed for and in behalf of and as
the agent of the accuser will be insufficient, then we must likewise hold
that an accusation drawn up by any other person than the accuser will
not satisfy the statute declaring that “the accusation must be drawn
up and sworn to by the person making it.” To so hold would be to
convict the legislature enacting this statute of almost imbecility. The
section provides that where the proceedings are instituted on the court’s
own motion it may direct “some attorney to draw up the accusation,”
but where disbarment is asked by a private individual “the accusation
must be drawn up and sworn to by the person making it.”” No good
reason exists why an attorney should not prepare an accusation in
either case, and, if cognizant of the facts, make the verification required.
Besides, the authorities are in unison in holding that in enacting these
statutes governing procedure in disbarment proceedings, the legislature
is not granting any rights to courts, but instead, such legislation is
upon matters and concerning powers always considered as inherent in
courts of general jurisdiction. The power to disbar an attorney is a
right inherent in this court. As was said by this court in Re Eaton, 7
N. D. 269, on page 273, 274, 74 N. W. 870, a proceeding to disbar
is a special proceeding. “It is special in that it is neither a civil action
nor a criminal action, but is on the contrary a remedy in court which
is readily distinguishable from both, not only with respect to the ob-
jects sought in actions, but as well with respect to the procedure which
governs in actions. . . . We are inclined to hold . . . that it
was not the legislative purpose, in making the general classification of
remedies in court, to settle all details of practice and procedure in such
purely statutory proceedings,” such as disbarment proceedings. The
statute must not be taken as limiting the power of the court, but rather
as declaring a rule for guidance in the exercise by it of discretion in
the entertainment or rejection of charges preferred to secure disbarment.
Such has been its interpretation under similar statutes. See Re
Burnette, 70 Kan. 229, 78 Pac. 440, where statutory provisions iden-



IN RE LYNN 87

tical in language with our own are passed upon under a similar issue,
where an accusation was claimed to be void because sworn to upon
information and belief. And § 399 of the Kansas General Statutes of
1901 is identical with our § 507 under consideration, containing the
provision, “In the latter the accusation must be drawn up and sworn
to by the person making it” (where made by a third party). The court’s
interpretation is upon a statute identical with ours and in the following
language: “Under the provisions of this section the court may, on its
own motion, direct a lawyer to draw up the accusation, and such accusa-
tion need not be verified. This section also provides that an investi-
gation into the conduct of an attorney may be instituted on the motion
of any person interested, but such accusation must be sworn to by the
person making it. These provisions are only preliminary and are in-
tended to arrest the attention of the court. . . . If the court deems
the accusation sufficient to justify further action, it shall then take
such steps as are pointed out in this section. The sufficiency and for-
mality of the accusation are examined and passed upon by the court
before an order is made. The verification is not jurisdictional, and an
entire absence of any verification would not render a judgment based
on a proceeding otherwise regular void or voidable.” That court also
says: “A proceeding to disbar an attorney is su: generis. The statu-
tory rule of evidence provided . . . has no application.” We are
satisfied that an accusation may be drawn up by an attorney, which
proposition is conceded; also that it may be verified by an attorney
when instituted by a private party.

It is contended that if the accusation can be verified by an attorney,
it must be upon positive knowledge, and not upon information and be-
lief, to comply with the statute. In support of this is cited Re Hotch-
kiss, 58 Cal. 39; People ex rel. Wright v. Lamborn, 2 Ill. 125; Re
McCraney, 102 Cal. 467, 36 Pac. 812; Re Sayre, — Cal. —, 36 Pac.
§13; and Re Weed, 26 Mont. 241, 67 Pac. 308,

This objection fails when we find the verification is not made wholly
upon information and belief. As a part of said verification, nearly
two typewritten pages of alleged facts are positively stated upon which
such belief is said to be founded, and therein calling attention to the
files of this court and its opinions in two cases found in vol. 122 N,
W. Reporter ; reciting also as evidence certain files of the district court
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of Emmons county in four other named actions, together with facts
positively averred concerning such court records, consisting of exhibits,
letters, stipulations, contracts, and other documents in evidence, includ-
ing certified transcripts of testimony and depositions. It avers “that
affiant has, to the best of his ability, set forth in the foregoing petition
the facts as they appear to be and as disclosed by the records referred
to, and as a result of a careful examination thereof made by affiant
personally; and affiant believes the facts to be as in said petition set
forth. . . . And affiant further believes that the charges in said
petition are preferred in good faith by said petitioners from good and
justifiable motives, . . . and that he is one of the attorneys for the
petitioners named in the foregoing petition, and has been retained by
said petitioners to prepare and present in their name the foregoing pe-
tition to this court; that the facts alleged in the foregoing petition are
true, to the best of affiant’s knowledge, information, and belief; that
affiant’s knowledge and information as to the truth of the allegations
in the petition have been derived from” certain sources named. This is
far from being a verification upon information and belief only. In-
stead it is a rehearsal on positive knowledge of facts in support of the
accusations, and stating the information and grounds of belief upon
which the charges are made. Indeed, it complies strictly with the
California rule invoked by this moving party, as construed in Re Mec-
Craney, 102 Cal. 467, 36 Pac. 812, from which we quote: “It was
held in Re Hotchkiss, 58 Cal. 39, that by these provisions the legis-
lature clearly intended that the accusations must be made by one who
has at least some information on which he bases his charges, and that an
accusation merely upon information that was not supported by the affi-
davit of the informant was insufficient.” Such is the California rule
under statutes similar to ours. When the Hotchkiss Case is examined,
we do not wonder at the holding, as the verification is by a third party
upon information and belief only, and without disclosing why he veri-
fies or that he is an attorney for the accusers. That case is merely
authority to the effect that disbarment charges cannot be considered
when made by one party and verified wholly on information and belief
by a different party. Montana, under similar statutes, has held that
where an accusation contains matter in part stated on information and
belief, and in part charged positively and verified as true, “except in
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those instances where the allegations are made upon the best information
and belief of affiant, and as to such allegations thus made he believes
them to be true,” is sufficient “inasmuch as portions of the accusation
consist of allegations positively made.” Re Wellcome, 23 Mont. 213,
58 Pac. 47, on page 53, with the companion case of the same name,
23 Mont. 140, 58 Pac. 45, also well illustrate the proposition as an-
nounced in the Kansas case, Re Burnette, 70 Kan. 229, 78 Pac. 440,
that the matter of verification is one for the court to consider when
determining whether its discretion will be exercised in favor of an
investigation of the charges contained in accusations of disbarment,
and as not going to the jurisdiction of the court to entertain the dis-
barment matter; and such we believe to be the sound rule. The verifi-
cation to the accusation is a substantial compliance with § 507, Rev.
(odes 1905, and the motion to dismiss and strike the accusations from
the files of the court is deniea.

The moving party is directed to serve his answer or demurrer to
said accusations upon the attorney for the accusers, and file the same
so served with the clerk of this court within thirty days from the date
of notice of filing of this opinion and order.

STATE v. SUND.
(140 N. W. 716.)

Appeal — record — transmission — notice — brief and abstract — fillng —
time — merits.

1. Appellant failed to transmit the record on this appeal to this court. No-
tice was served on him, requiring him to do so within twenty days. He failed
to have the record transmitted or abstract or brief filed or served; whereupon
s motion was made to dismiss the appeal. This court granted the motion
unless defendant filed the record here, and filed and served abstract and brief
not later then March 1, 1913. Subsequent to March 1st another application
was made for an extension of time in which to do these things, and denied.
Defendant is again before this court, asking an extension of time for the pur-
poses stated. On a brief review of the circumstances stated in the opinion, it is
held, that defendant is not in position to ask favors from this court, particularly
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in view of the fact that on the former applications the one point on which he
relied for a reversal was considered and found to be without merit.

Remittitur — filed — review — jurisdiction.
2. When a remittitur has gone down from this court, and has been filed in
the trial court, under all ordinary circumstances this court has lost jurisdiction
of the case, and cannot review its decision.

Opinion filed March 29, 1913.

Application for an order granting further time in which to file the
record and serve and file abstract and brief.

Denied.

George M. Price, Langdon, for motion.

G. Grimson, State’s Attorney, Langdon, and Alfred Zuger, Assistant
Attorney General, contra.

Sparping, Ch. J. The defendant was convicted of the crime of
embezzlement, in the district court of Cavalier county, about the mid-
dle of July, 1912, and about the 22d day of July, 1912, perfected an
appeal to this court from the judgment. On December 3, 1912, the
state served notice upon counsel for appellant, notifying and requiring
him to file with the clerk of this court the record on appeal in this
action within twenty days after the date of said service, and that in
case of his failure so to do the state would apply to the supreme court
for an order dismissing such appeal for failure to file the return as
required by law, and for want of prosecution. Appellant failing to
file the return, the state duly submitted a motion, on the 3d day of
February, 1913, for an order of this court dismissing such appeal and
affirming the judgment of the district court sentencing said defendant.
On said 3d day of February, 1913, the defendant appeared by counsel
and opposed the granting of the state’s motion, setting forth by affidavit
various matters claimed to excuse his failure to transmit the record and
prosecute his appeal.

On due consideration this court, on the same day, entered an order
dismissing the appeal unless the defendant should cause the record there-
on, together with abstract and brief, to be filed in this court and served
on counsel for the state not later than March 1, 1913; and providing
that, on such filing and service, the cause should stand for argument at
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the April, 1913, term. The defendant failed to take advantage of the
extension thus given him, by complying with the terms of the order,
and on the 5th day of March, 1913, he submitted a motion for a further
extension of time in which to transmit the record, and file and serve
abstracts and brief. This motion was, on the same day, denied, and the
remittitur was transmitted on the 10th of March, 1913. Appellant
again appeared before this court, on the 21st day of March, 1913, and
renewed the motion of March 5th for a further extension of time for
the purpose above stated. Counsel for the state and the attorney gen-
eral’s office appeared in opposition thereto.

The court has carefully considered the extensive showing made by
appellant. It would unduly extend this opinion to recite even the sub-
stance of such showing. We only need say that it discloses the fact
that the defendant departed from this state and took up his residence in
Minnesota, without informing his counsel of that fact, and that he ap-
pears to have taken no precautions to keep advised regarding the pro-
gress of his litigation, and did not instruct his counsel where to reach
him in case of need; and that, at least in part, the failure to prosecute
the appeal has been occasioned by his counsel being unable to reach him
promptly. The grounds alleged also include the engagement of his
counsel on other imperative duties and serious illness of counsel,. as
well as the failure of the stenographer of the district court to speedily
transcribe the record. Counsel takes upon himself much of the re-
sponsibility for the delay; but, after carefully examining the showing
made by both sides, we are satisfied that counsel served his client dili-
gently and faithfully, and that the defendant himself is the one re-
sponsible for the failure to transmit the record in accordance with the
original order of this court. Had he kept his counsel advised of his
whereabouts, and had he not departed from the state, he would have
been in position, on the first and second applications, to have asked for
leniency.

All these things were considered on the former applications. The
basis for the appeal was also considered. We were advised by counsel
for appellant that he relied for a reversal on the form of an allegation
or recital of the information. The imperfection, if it existed, was large-
ly technical in its character. We then examined authorities on the
subject, and became satisfied that there was no merit in the assignment
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of error on which appellant relied, and this fact had much influence up-
on our decision last made.

There, however, on this application, arises another question which
did not exist on the submission of the former applications. The remit-
titur was transmitted by the clerk of this court on the 10th day of
March, 1913, and in due course must have reached the trial court
long before this application was submitted, and if so this court is no
longer possessed of jurisdiction over the case, and has no lawful power
to review its prior orders in the absence of fraud in securing the trans-
mission of the remittitur, or mistake, or inadvertence in transmitting
it. There must be an end to litigating a question, at some point of
time, and if this court was at liberty to review and re-review and re-
view again its decisions in the same cause in which they were made,
our time could be fully occupied in the reconsideration of questions sup-
posed to have been long since settled, without taking up new litigation.
This question has been passed upon by other courts. We call attention
to a few of the authorities. Leese v. Clark, 20 Cal. 388, in which, in
an opinion written by Chief Justice Field, this question was discussed
at length, and it was held that the court cannot recall a case and reverse
its decision after the remittitur is issued; that it has determined the
principles of law which shall govern, and having thus determined, its
jurisdiction in that respect is gone. And the court said: “The supreme
court has no appellate jurisdiction over its own judgments; it cannot
revie'v or modify them after the case has once passed, by the issuance
of the remittitur, from its control.” “The court cannot recall the case
and reverse its decision after the remittitur is issued.”

To the same effect see: Blanc v. Bowman, 22 Cal. 24; Herrlick v.
MecDonald, 83 Cal. 506, 23 Pac. 710; Richardson v. Chicago Packing
& Provision Co. 135 Cal. 311, 67 Pac. 769 ; Frazer v. Western, 3 How.
Pr. 235; Latson v. Wallace, 9 How. Pr. 334; Legg v. Overbagh, 4
Wend. 189 ; Delaplaine v. Bergen, 7 Hill, 591; Martin v. Wilson, 1 N.
Y. 240; Dresser v. Brooks, 2 N. Y. 560. Some of the above authorities
fix the time when this court loses jurisdiction at the time when the
remittitur is issued, and others at the date of filing in the trial court.

As to exceptions to this rule consult: Nystrom v. Templeton, 17 N.
D. 463, 117 N. W. 473 ; Hanson v. McCue, 43 Cal. 178; Trumpler v.
Trumpler, 123 Cal. 248, 55 Pac. 1008,
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We hold that when a remittitur has gone down, and has been filed
in the trial court, this court, except under extraordinary circumstances,
bas lost jurisdiction of the case, and cannot review its decision.

The application is denied.

THE W. T. RAWLEIGH MEDICAL COMPANY, a Corporation, v.
LAURSEN et al.

(141 N. W. 64.)

Appeal bond = justification — sureties — amendment — new bond — appli-
cation.

1. A justification upon an appeal bond, which fails to state that the sureties
are worth “the sums therein mentioned, over and above their debts and liabili-
ties not by law exempt from execution, in property within the state of North
Dakota,” is defective. The appellant, however, may, upon a proper showing,
and under § 7224, Rev. Codes 1905, be allowed to either amend the undertaking
or to file a new bond in the supreme court.

Dismissal of appeal — abstract — evidence — exhibits.
2. It is not in itself a sufficient ground for the dismissal of an appeal that
an appellant has failed to include in his abstract all of the evidence and exhibits
necessary to a proper consideration of the case.

Appeal — dismissal — motion — abstract — failure to file terms of court
- excuse.

3. Under § 7231, Rev. Codes 1905, which provides that ‘“unless continued for
cauee, all civil cases appealed to the supreme court shall be heard at the next
succeeding term of the court . . .” ‘“when the appeal is taken sixty days
before the first day of the term,” and when appellant fails to serve and file
his abstract in time for the next term, but no motion to dismiss the appeal on
that ground is made at such term, the court may, upon a proper showing, at
such subsequent term, excuse such failure.

Note.—The above case seems to be in harmony with the general rule, as shown by
8 note on the question of the necessity of notice of acceptance to bind guarantor,
m 16 L.R.A.(N.S.) 353, 379, that notice of acceptance may be waived by the guar-
&ntor, either by an acknowledgment of liability or other conduct, by the terms of
the offer itself, or by express stipulation. See also supplemental note in 33 L.R.A.
(NS.) 960, and notes on this subject in 105 Am. St. Rep. 515; 39 Am. Rep. 221;
and 29 L. ed. U. S. 480.
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Statute — motion — appeal.

4. Such statute is not self-operating, and no motion having been made to
dismiss the appeal at the first term, and since, if such motion had been made,
the court might have granted a continuance or for other reasons demied the
motion, the matter would come up at the second term as a new question to be
presented at such term.

Contract — guaranty — performance = proof — acceptance — signature.

6. Where defendants had guaranteed the faithful performance of a certain
contract, and where sued for the breach thereof, on such guaranty, it was not
necessary to prove the signature of the plaintiff to the original contract, it being
shown that he had accepted the same and had shipped goods thereunder, and
the signatures of the other party and of the guarantors being proven.

Guarantor — notice of acceptance — waiver — intention — vendor —
proof.

6. The right of a guarantor at the common-law and under § 6080, Rev. Codes
1905, to notice that his proposal of guaranty is accepted and will be acted upon,
may be waived by the form of the guaranty or by the manifest intention of
the parties, as implied thereby. Where, therefore, a guaranty read, “In conm-
sideration of the W. T. Rawleigh Medical Company extending credit to the
above-named person, we hereby guarantee to it, jointly and severally, the honest
and faithful performance of the said contract by him, waiving acceptance and
all notice, and agree that any extension of time or change of territory shall not
release us from liability hereon,” and it appeared from the evidence that the
said guaranty was attached to the contract, and was taken by the principal to
the guarantors and signed by them, and then was sent by the said principal to
the vendor or guarantee, and that the said vendor wrote to the principal ac-
cepting the same, and furnished goods thereunder, held, that it was not neces-
sary to prove an acceptance of the guaranty by the seller or guarantee person-
ally made or written to the guarantors.

Opinion filed March 29, 1913.

Appeal from the District Court for Barnes County; Templeton,
Special Judge.

Action against principal and guarantors upon a contract of sale, for
the breach of the same. Judgment for plaintiff. Defendants (guar-
antors) appeal.

Affirmed.

On or about May 10, 1908, a contract was entered into between
the W. T. Rawleigh Medical Company and one Lauritz Laursen, under
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and by the terms of which the said medical company agreed to sell to the
said Laursen certain merchandise, and the said Laursen agreed to pay
for the same according to a schedule of prices and in a manner in said
contract stated. Before the delivery of the goods, the medical com-
pany required that a guaranty be furnished for the faithful perform-
ance of the contract on the part of the said Laursen, and this contract
was sent to Laursen by the company for both his signature and that of
the gunarantors. The contract was then signed by Laursen, and he took
the same to the guarantors and obtained their signatures to the guar-
anty printed thereon. He then mailed the contract to the medical com-
pany. On May 20th, the company wrote Laursen, accepting the said
contract and approving of the said sureties. Subsequently the medical
company forwarded the goods under the contract to Laursen. Payment
was not made, and an action was brought against Laursen and the
guarantors, Lee and Blank, to recover the agreed price. At the conclu-
sion of the trial the court directed a verdict in favor of the plaintiff,
and from the judgment entered thereon the defendants Lee and Blank
appealed.

Page & Englert, for appellants.

The contract involved was denied in the answer, and there it was
necessary for plaintiff to establish the same by at least proving its
proper execution. The genuineness of the signatures should be proved.
Pullen v. Hutchinson, 25 Me. 249 ; Brayley v. Kelly, 25 Minn. 160;
Curtis v. Hall, 4 N. J. L. 148; Seibold v. Rogers, 110 Ala. 438, 18 So.
312; Rutherford v. Dyer, 146 Ala. 665, 40 So. 974.

If there was no properly executed contract at the time the guaranty
was signed, or, if it was not properly received in evidence, there was
no basis for the action. Barnes Cycle Co. v. Reed, 84 Fed. 603, 33
C.C. A. 646, 63 U. S. App. 279, 91 Fed. 481; Coe v. Buehler, 110
Pa. 366, 5 Atl. 20; Evans v. McCormick, 167 Pa. 247, 31 Atl. 563.

There was no notice of acceptance of the guaranty on the part of
plaintiff, to the guarantors. Standard Sewing Mach. Co. v. Church,
11 N. D. 420, 92 N. W. 805; William Deering & Co. v. Mortell, 21
8. D. 159, 16 L.R.A.(N.8.) 352, 110 N. W. 86.

A party giving a letter of guaranty has the right to know whether
it is accepted, and whether the person to whom it is addressed means
toact upon it, or give credit on the strength of it. Douglass v. Reynolds,

TPet 113, 8 L. ed. 626.
25 N. D—6.
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The so-called guaranty was a mere offer, never accepted—and was, in
any event, without consideration. Standard Sewing Mach. Co. v.
Church and William Deering & Co. v. Mortell, supra; Davis Sewing
Mach. Co. v. Richards, 115 U. S. 524, 29 L. ed. 480, 6 Sup. Ct. Rep.
173; Hoffman v. Mayaud, 35 C. C. A. 256, 93 Fed. 171; Fellows v.
Prentiss, 3 Denio, 512, 45 Am. Dec. 484; Winnebago Paper Mills v.
Travis, 56 Minn. 480, 58 N. W. 36.

The fact that plaintiff furnished goods to the principal debtor,
under the contract, and in reliance upon the offer of guaranty, would
not dispense with notice of acceptance, and of plaintiff’s intuition to
act upon the guaranty. Walker v. Forbes, 25 Ala. 139, 60 Am. Dec.
498 ; Rapelye v. Bailey, 3 Conn. 438, 8 Am. Dec. 199; Wills v. Ross,
77 Ind. 1, 40 Am. Rep. 279; Milroy v. Quinn, 69 Ind. 406, 35 Am.
Rep. 227; Mussey v. Rayner, 22 Pick. 223; Winnebago Paper Mills
v. Travis, 56 Minn. 480, 58 N. W. 36; Standard Sewing Mach. Co.
v. Church, 11 N. D. 420, 92 N. W. 805; William Deering & Co. v.
Mortell, 21 S. D. 159, 16 L.R.A.(N.S.) 352, 110 N. W. 86; Davis
Sewing Mach. Co. v. Richards, 115 U. S. 524, 29 L. ed. 480, 6 Sup.
Ct. Rep. 173; Tuckerman v. French, 7 Me. 115; Oaks v. Weller, 13
Vt. 106, 37 Am. Dec. 583; Steadman v. Guthrie, 4 Met. (Ky.) 147;
Douglass v. Reynolds, 7 Pet. 113, 8 L. ed. 626. '

Herman Winterer and David S. Ritchie, for respondent.

The engagement or contract of guaranty may be written on the back
of the note or bill, or on a separate paper. If accepted and acted upon,
it is sufficient. 20 Cye. 1400, 1401 ; Mallory v. Grant, 4 Chand. (Wis.)
143, 3 Pinney (Wis.) 443; Forman v. Stebbins, 4 Hill, 181; Peck v.
Barney, 12 Vt. 72; Feustmann v. Gott, 65 Mich. 592, 32 N. W. 869;
Burns v. Cole, 117 Towa, 262, 90 N. W. 731.

The appellants having guaranteed the performance of the main con-
tract, they are estopped to deny the due execution of the contract.
Otto v. Jackson, 35 IIl. 349; Mason v. Nichols, 22 Wis. 376.

Even though a contract is not signed by the principal, yet if he ac-
cepts and enjoys the benefits of it, his guarantor will be bound. Me-
Laughlin v. McGovern, 34 Barb. 208 ; Clark v. Gordon, 121 Mass. 330;
McConnon & Co. v. Laursen, 22 N. D. 604, 135 N. W. 213; Emerson
Mfg. Co. v. Tvedt, 19 N. D. 8, 120 N. W. 1094 ; Swisher v. Deering,
204 Ill. 203, 68 N. E. 517; Taussig v. Reid, 145 Ill. 488, 36 Am. St.
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Rep. 504, 30 N. E. 1032, 32 N. E. 918; Hughes v. Roberts, J. & R.
Shoe Co. 24 Ky. L. Rep. 2003, 72 S. W. 799 ; Davis Sewing Mach. Co.
v. Rosenbaum, — Miss. —, 16 So. 340; People’s Bank v. Lemarie, 106
La. 429, 31 So. 138, 141; Bank of California v. Union Packing Co.
60 Wash. 456, 111 Pac. 573; 14 Am. & Eng. Enc. Law, 1149 ; Trefethen
v. Locke, 16 La. Ann. 19; Wadsworth v. Allen, 8 Gratt. 174, 56 Am.
Dec. 137; Farwell v. Sully, 38 Iowa, 387; Bickford v. Gibbs, 8 Cush.
154; Worchester County Inst. for Sav. v. Davis, 13 Gray, 531;
Reynolds v. Douglass, 12 Pet. 497, 9 L. ed. 1171; Kennedy & S. Lum-
ber Co. v. S. S. Constr. Co. 123 Cal. 584, 56 Pac. 457; Garland v.
Gaines, 73 Conn. 662, 84 Am. St. Rep. 182, 49 Atl. 19; Bond v.
John V. Farwell Co. 96 C. C. A. 546, 172 Fed. 58; Cumberland
Glass Mfg. Co. v. Wheaton, 208 Mass. 425, 94 N. E. 803 ; Graham
v. Middleby, 185 Mass. 355, 70 N. E. 416; New Haven County Bank
v. Mitchell, 15 Conn. 206; Noyes v. Nichols, 28 Vt. 159; Nading v.
McGregor, 121 Ind. 465, 6 L.R.A. 686, 23 N. E. 283.

The delivery and acceptance of the contract, the sale of the goods,
and extension or credit in reliance upon the guaranty attached, were
consummated as the parties intended, by one connected transaction.
Cumberland Glass Mfg. Co. v. Wheaton, 208 Mass. 425, 94 N. E. 803;
Sheppard v. Daniel Miller Co. 7 Ga. App. 760, 68 S. E. 451; Bank
of California v. Union Packing Co. 60 Wash. 456, 111 Pac. 573;
J. R. Watkins Medical Co. v. Brand, 143 Ky. 468, 33 L.R.A.(N.S.)
960, 136 S. W. 867 ; Stewart v. Knight & J. Co. 166 Ind. 498, 76 N.
E. 743; Closson v. Billman, 161 Ind. 610, 69 N. E. 449 ; Bankers Iowa
State Bank v. Mason Hand Lathe Co. 121 Iowa, 570, 90 N. W. 612,
97 N. W. 70; Frost v. Standard Metal Co. 215 Ill. 240, 74 N. E. 139;
Lennox v. Murphy, 171 Mass. 370, 50 N. E. 644.

Brucs, J. (after stating the facts as above). A motion is made to
dismiss the appeal, for the reason that the appellants have failed to
perfect the same by serving and filing a sufficient undertaking within
one year from the date of notice of entry of judgment. There is no
doubt in our minds that the undertaking is defective. The justifica-
tion, indeed, fails entirely to state that the sureties are worth “the
sum therein mentioned, over and above their debts and liabilities not by
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law exempt from execution, tn properly within the state of North
Dakota.” This allegation seems to be necessary. See § 7221, Rev.
Codes 1905 ; Stewart v. Lyness, 22 N. D. 149, 132 N. W, 768; Burger
v. Sinclair, 24 N. D. 326, 140 N. W. 235. Appellant, however, has
asked this court for leave to either amend the undertaking on appeal so
as to remedy the defect, or to be allowed to file a new undertaking. This
permission, where the court has reasonable grounds to believe that the
appeal has been taken in good faith, may be granted, even though the
time for appealing has expired. § 7224, Rev. Codes 1905; Burger v.
Sinclair, 24 N. D. 326, 140 N. W. 235,

Respondent also moves for a dismissal of the appeal, for the reason
that appellant has violated rule 16 of this court by failing to include
in his abstract all of the evidence, exhibits, etc., necessary to a proper
consideration of the case, as the same appear in the settled statement
of the case. He is, however, in error in regard to the rule. Rule 16
applies merely to trials de novo, of which this is not one. Rule 12,
it is true, requires all material parts of the record to be embodied in the
abstract, but rule 13 gives to the respondent the opportunity to prepare
an amended abstract if he deems the abstract of the appellant insuffi-
cient. We do not believe that any material exhibits wers omitted.
Even if they were, the omission would hardly be ground for the dis-
missal of the appeal.

Respondent also urges that the appellant has failed to file abstract
and briefs within the time required by statute, and that therefore the
appeal should be dismissed. The notice of appeal and undertaking on
appeal were served upon the respondent in the latter part of August,
1911, and were filed in the office of the clerk of the district court on
the 6th day of January, 1912. Respondent contends that, the record
showing that the appeal was perfected more than sixty days prior te
the April term of this court, it was necessary, under the statute, that
the cause “should be heard at said term, unless, for good cause shown,
it was continued,” and that since no steps were taken in the matter, or
abstract or briefs filed until the month of August, 1912, the appeal must
be deemed to have been abandoned. He cites § 7231, Rev. Codes 1905,
which provides that, “unless continued for cause, all civil cases appealed
to the supreme court shall be heard at the next succeeding term of court
in either of the cases following: (1) When the appeal is taken sixty
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days before the first day of the term; (2) when, by either party, a
printed abstract and a printed brief are served twenty-five days before
the first day of the term.”

Appellants, on the other hand, seek to excuse their delay by showing
that the transcript was not obtained until May 15, 1911; that the
statement of the case was settled June 22, 1911; that the notice of ap-
peal and undertaking were served on the 22d day of July, 1911, and
filed on the 6th day of January, 1912; that during February they sent
the abstract to the printer, but that the printer delayed and failed to
get out the same in time for the April term of the court, though he
did so in ample time for the October term, and that the abstracts were
filed and served in ample time for the October term. Plaintiff and re-
spondent insists, nevertheless, that the appeal should be dismissed, and
that § 7231 of the statute is mandatory. Counsel cites the South
Dakota cases of Todd v. Carr, 17 S. D. 514, 97 N. W. 720; Russell
v. Deadwood Development Co. 16 S. D. 644, 94 N. W. 693; Bunday
v. Smith, 23 §. D. 308, 121 N. W. 792; Whitcher v. Foote, 30 S. D. 39,
128 N. W. 1022; Neilson v. Chicago & N. W. R. Co. 27 S. D. 96, 129
N. W. 907. None of these cases, however, bear out his proposition in
its entirety. In all of them the court exercised its discretion, or the
motion for {ismissal was made at the proper time. The statute, we
believe, is nt self-executing. All that it and the rules provide is that
at the next scceeding term of court the cases shall be heard, and, unless
the briefs anl abstracts are filed, shall be dismissed unless good ground
is shown for their condinuance and they are continued by the court.
Plaintiff ani respondent made no motion for a dismissal at the April
term. If hchad done so, this court, in its discretion, could have dis-
missed the pppeal, or, on a proper showing, have continued the case
until the Ocober term. We hold, in short, that the statute is not self-
executing, ad since, under the showing in this case, the delay seems
to have beer excusable, we will now when the point is first raised deny
the motion % dismiss the appeal.

Defendans and appellants assign as error the action of the court
in admittin; in evidence the original contract between the Rawleigh
Medical Conpany and the defendant Laursen, for the performance of
which the apellants are sought to be held as guarantors. On the trial
the executin by the defendant Laursen and by the appellants was
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proved, but there was no identification of the signature of the Rawleigh
Medical Company, and the failure to make this specific proof is claimed
to be fatal to the action. We do not, however, so consider it. There
is no doubt of the execution by appellants, and there is no question of
the acceptance of the contract by the plaintiff. There is no doubt that
the goods were delivered under the contract, and there is abundant
proof of its acceptance, even though not of the actual signature of the
medical company. G. F. Korf, for instance, testifies: “I am manager
of the W. T. Rawleigh Medical Company. . . . Subsequently, I
received an application for contract from Mr. Laursen. In response
thereto I sent him a blank contract. He thereafter returned the con-
tract, with letter dated May 11, 1908, marked Exhibit C and made a
part of the deposition. I acknowledged this letter on May 14, 1908,
marked Exhibit D, and attached to the deposition. Exhibit E is Mr.
Laursen’s contract for the sale of the W. T. Rawleigh Medical Com-
pany’s products. This is the contract mentioned in the letter as being
sent by Mr. Laursen. Exhibit E is attached to the deposition. The
signatures of C. J. Lee and Sam Blank appear on this contract as guar-
antors. We made acceptance of this contract on May 20, 1908, by
sending a letter to that effect to Mr. Laursen. Exhibit F is copy of
letter offered in evidence and attached to deposition. Subsequent to
the acceptance of the contract Mr. Laursen forwarded an order for
goods, and we shipped it.” In Exhibit F, referred to, the plaintiff
specifically accepted the contract. This being the state of the facts, the
actual signature of the plaintiff upon the contract was not necessary.
So, too, it is to be borne in mind that appellants are sued not upon the
original contract, but upon the guaranty thereto attached, and the orig-
inal contract is only important in so far as it furnishes a measure of
liability. The contract of guaranty provides: “In comsideration of
the W. T. Rawleigh Medical Company extending credit to the above-
named person, we hereby guarantee to it, jointly and severally, the
honest and faithful performance of the said contract by him, waiving
acceptance and all notice, and agree that any extension of time or change
of territory shall not release us from liability hereon. (Signed) C. J.
Lee, Sam Blank.” The guaranty was merely an offer that if the Raw-
leigh Medical Company would accept the contract above mentioned, the
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guarantors would be responsible therefor; and of that acceptance there
is, as we have said, no question in the evidence.

But appellants also insist that the guaranty was merely an offer of
guaranty, and that, there being no proof in the record of an acceptance
of the same directly communicated by the plaintiffs to the guarantors,
no liability can be had thereunder. There is no merit in this contention.
In their written offer, if offer it be, the guarantors expressly waived
“acceptance and all notice,” and we see no reason why parties may not
contract as they please, as long as the contracts which they make are
not against public policy. At any rate, we have yet to find a case where
a waiver of such notice of acceptance has been held to be a nullity. On
the other hand, the validity of such agreements has been constantly
upheld. 14 Am. & Eng. Enc. Law, 1149 ; Brandt, Suretyship, § 225;
Hughes v. Roberts, J. & R. Shoe Co. 24 Ky. L. Rep. 2003, 72 S. W.
799; Dsvis Sewing Mach. Co. v. Rosenbaum, — Miss. —, 16 So.
340; People’s Bank v. Lemarie, 106 La. 429, 31 So. 138, 141; Bank
of California v. Union Packing Co. 60 Wash. 456, 111 Pac. 573;
Wadsworth v. Allen, 8 Gratt. 174, 56 Am. Dec. 137 ; Bickford v. Gibbs,
8 Cush. 154; Story, Contr. 5th ed. § 1133; Swisher v. Deering, 104
1. App. 572, affirmed in 204 Ill. 203, 68 N. E. 517. We realize
that counsel for appellant seeks to distinguish some of these cases by
alleging that in them not only was the notice of acceptance waived,
but there was an express consideration of $1 or more for the guaranty.
It is true that such expressed consideration existed in some of the cases
cited, but in none of them was it made the foundation of the holding or
decision. The fact of the consideration, indeed, was absolutely ignored
in all of them, and the holdings were based upon the proposition that
the guarantor was “sut juris, and that no legal reason can be given why
he could not agree to dispense with the notice of acceptance.” See
Hughes v. Roberts, J. & R. Shoe Co. 24 Ky. L. Rep. 2003, 72 S. W.
799, 800.

We also are aware of the decisions in Standard Sewing Mach. Co.
v. Church, 11 N. D. 420, 92 N. W. 805; William Deering & Co. v.
Mortelle, 21 S. D. 159, 16 L.R.A.(N.S.) 3852, 110 N. W. 86; and
Emerson Mfg. Co. v. Tvedt, 19 N. D. 8, 120 N. W. 1094, cited by
counsel for appellant. In the two prior cases, however, there was no
waiver of acceptance and notice, while the third case is an authority
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for our holding in the case at bar. We know that counsel for appel-
lant seeks to argue from it that, in order that notice of acceptance may
be waived, there must by a consideration expressed in the guaranty, and
upon which the guaranty may stand independently. We do not, how-
ever, so understand the case. What it did hold was that where there
was a consideration the instrument would be deemed to be a guaranty,
and not merely an offer to guarantee, and the case in no way negatives
the proposition that an offer to guarantee might be made which would
itself waive an actual notice of acceptance to the offerer, and provide
that delivery of the goods on the original contract would be all that
would be required. We also know that it is argued that there was no
consideration shown for this promise or guaranty, and no meeting of the
minds. Such, however, is not the case. There may have been no con-
sideration at the time that the signatures of C. J. Lee and Sam Blank
were attached thereto; but directly the plaintiff accepted the same and
began to ship goods thereunder, a consideration sprang into existence.
Then, also, the minds met. Bickford v. Gibbs, 8 Cush. 154; Platter v.
Green, 26 Kan. 252 ; Kennedy & S. Lumber Co. v. S. S. Contr. Co. 123
Cal. 584, 56 Pac. 457; Dan. Neg. Inst. § 1759. If appellant’s con-
tention, indeed, is correct, then there is never any consideration or
meeting of the minds in a contract which is based upon an offer and
an acceptance.

The case, indeed, is almost parallel in principle with that of Garland
v. Gaines, 73 Conn. 662, 34 Am. St. Rep. 182, 49 Atl. 19, and which
case is undoubtedly supported by the authorities. In it a housebholder,
being unwilling to rent some rooms to a college student without the
guaranty of his father, signed a lease in duplicate, and sent the same
to the boy, to be executed by him, and to have the guaranty at the
foot thereof signed by his father, they both being out of the state. The
lease was signed and returned to the plaintiff, and the boy took posses-
sion of the rooms thereafter. He went away without paying the rent,
and the father was sued. “It is true there must have been a legal con-
sideration for the contract of guaranty,” the court said, “but such
consideration need not have moved from the plaintiff to the defendant.
If the guaranty was executed contemporaneously with the lease, and
was an essential ground of the credit extended to the lessee, that was a
sufficient consideration. . . . If the guaranty was executed subse-
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quently to the lease, it will be deemed to have been made contempo-
raneously with it, if delivered at the same time and before the lessee
was permitted to occupy the rooms. . . . The consideration stated
in the guaranty, namely, ‘the letting of the premises as above described,’
was a sufficient one, and was proved by the facts showing that the lease
signed by the lessee was not delivered to the plaintiff until after it had
been signed by the defendant, that it was so executed and delivered be-
fore the commencement of the term and before the lessee commenced
his occupancy, and that the plaintiff rented the rooms to Thomas J.
Gaines, Jr., upon the faith of the defendant’s guaranty.” So, too, in
the case of Cumberland Glass Mfg. Co. v. Wheaton, 208 Mass. 425, 94
N. E. 803, and which was an action against four guarantors on account
of the nonperformance by a certain corporation of a contract to pur-
chase 2,000 gross of bottles, and where it appeared that the contract
of sale and guaranty was signed by all of the four defendant guarantors,
and was delivered to the plaintiff by one of them, the court said: “But
if the contract of sale was accepted and the principals became bound,
the defendants assert that they were not bound for want of notice to
them of the acceptance of the guaranty. If the defendants’ undertaking
had been merely a contingent offer to become responsible, notice to
them of the plaintiff’s acceptance would have been necessary to com-
plete the guaranty. . . . The instrument, however, was executed and
delivered by them to the treasurer, who was one of the guarantors, and
the defendants do not contend that they were ignorant of its contents
or of the purpose for which they signed, or of the fact that it was to
be delivered by him to the plaintiff. Having made the treasurer and
coguarantor their agent, they were bound by his acts in the formation
and completion of the contract and his knowledge of the plaintiff’s ac-
ceptance or affirmation, as if they had been individually present. . . .
The delivery and acceptance of the contract of sale, and the incorporated
contract of guaranty, which was absolute and unconditional, were con-
temporaneous, and the sale of the goods and the extension of credit
in reliance upon the guaranty were consummated as the parties intended
by one connected transaction. A further or final notice of acceptance
under these circumstances would have been a vain and useless act.”
See also Moses v. National Bank, 149 U. S. 298, 37 L. ed. 743, 13
Sup. Ct. Rep. 900; Fisk v. Stone, 8 Dak. 35, 50 N. W. 125.
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The rule, indeed, is clearly laid down by Story in his work on Con-
tracts, 5th ed. vol. 2, § 1133, where he says: “The only notice to
which the guarantor has a strict right is notice that his proposal of
guaranty is accepted and will be acted upon, and this right may be
waived by the form of the guaranty or by the manifest intention of
the parties as implied thereby.” Not only, indeed, was there an ex-
press waiver of acceptance and notice, but the case seems to come with-
in that of Whitney v. Groot, 24 Wend. 82, which was cited with ap-
proval by Judge Story, and where the guaranty, “If you will let A have
$100 worth of goods on three months’ notice, you may consider me as
guarantying the same,” was held to require no notice of acceptance.
In the case at bar the guarantors signed the guaranty attached to the
original contract, which was, as yet, unsigned by the medical company.
They left it so signed by them in the hands of Laursen for delivery
to the company. They, to all intents and purposes, made Laursen their
agent for delivery, and said to the company, “If you will deliver the
goods, we will guarantee payment, and no notice on your part of ac-
ceptance of this proposition is necessary. If you deliver the goods to
Laursen, that is sufficient notice to us.”  The delivery and acceptance
of the contract and of the attached contract of guaranty, in short, be-
ing contemporaneous, and the sale of the goods and extension of credit
being made in reliance both upon the contract and the guaranty, and
in the course of one connected transaction, notice of acceptance would
hardly have been necessary, in the absence of the waiver, and the waiver
has dispelled all doubt upon the proposition. Moses v. Natioral Bank,
149 U. S. 298, 37 L. ed. 743, 13 Sup. Ct. Rep. 900; Dan. Neg. Inst.
§ 1759.

The judgment of the District Court is affirmed.

THE NORTHERN TRUST COMPANY, a Corporation, v. THE
FIRST NATIONAL BANK OF BUFFALO, NORTH DA-
KOTA, a Corporation.

(140 N. W. 705.)

One M. was treasurer of Cass county during the years 1907-10, inclusive, and
the plaintiff furnished his official bond. Cass county claimed a shortage, and
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sued and recovered judgment against this plaintiff for something over $7,000
defalcation. During the years 1907, 8, 9, said M. paid to this defendant some
$2,564.22 upon his personal debt to defendant. Said payments were made by
means of twenty-six checks upon the funds of Cass county, said checks being
signed Cass county, North Dakota per M., Treasurer. After the trust company
had paid the defalcation, it brought this suit against the defendant to recover
said sums. Defendant demurs to the complaint.

Complaint — demurrer — judgment — suit — parties.

1. The complaint alleges that the said treasurer paid to defendant the said
moneys of Cass county upon his private account, and that the defendant knew,
or ought to have known, of the ownership of the funds. The complaint further
alleges that Cass county recovered judgment against this plaintiff for a short-
age of over $7,000. Held, that the allegations relative to the suit, by Cass
county, pertained to the subject of the subrogation of plaintiff to Cass
county’s interest in the funds. The fact that a judgment was obtained against
the surety company for a shortage in M.’s account will not be binding upon this
defendant, who was not a party to the suit, but this plaintiff will have to prove
the fact of the shortage upon the present trial.

Payments — allegation — accounts.

2. Defendant claims that there is no allegation that the wrongful payments
made by the treasurer occasioned the shortage in his accounts. Held, that the
above allegations necessarily imply a shortage, and that the same was occa-
sioned by the wrongful payments of Cass county’s money to defendant.

Unlawful payments — private debts.

3. Defendant claims that the complaint does not allege that the payments
were unlawfully made. Held, that the allegation that the said M. paid and
the defendant received the funds of Cass county upon the private debt of the
said M. sufficiently alleges an unlawful use of the funds.

Remedy — bond — rights — subrogation.

4. Defendant contends that Cass county should have sued and recovered
from the bank the funds in question before resorting to the bond of the trust
company. Held, that Cass county was under no obligation to pursue this remedy
before resorting to this bond; that § 6110, Rev. Codes 1905, controls, and that
the plaintiff ia subrogated to all the rights of Cass county.

Checks — payee — notice.

5. The fact that defendant received twenty-six checks drawn in the name
of Cass county was sufficient notice to the payee of the checks that the moneys
belonged to Cass county, and not to M.

Held, that the demurrer of the defendant was properly overruled.

Opinion filed February 3, 1913. Rehearing denied April 1, 1913.
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Appeal from the District Court for Cass County, Pollock, J.

Affirmed.

Ball, Waison, Young, & Lawrence and Pollock & Pollock, for appel-
lant.

Judgment against plaintiff as surety, on account of default of plain-
tifPs principal, has no effect upon the defendant. Rodini v. Lytle, 52
L.R.A. 165, and note.

Payment made to defendant by the county treasurer must have been
made unlawfully and without authority. Rev. Codes, §§ 2461, 2489,
2463, 6107-6110.

Pierce, Tenneson, & Cupler, for respondent.

The checks were issued and signed in the name of Cass county, and
this was sufficient to charge defendant with knowledge that it was re-
ceiving money belonging to Cass county, and not that of the treasurer.
Coleman v. Stocke, 159 Mo. App. 43, 139 S. W. 216; Wolffe v. State,
79 Ala. 201, 58 Am. Rep. 590; Rochester & C. Turnp. Road Co. v. Pa-
viour, 52 L.R.A. 790, and note, 164 N. Y. 281, 58 N. E. 114; Gerard
v. McCormick, 14 L.R.A. 234, and note; Langlois v. Granon, 123 La.
453, 22 L.R.A.(N.S.) 415, 49 So. 18; Tomsecek v. Travelers’ Ins. Co.
113 Wis. 114, 57 L.R.A. 455, 90 Am. St. Rep. 846, 88 N. W. 1013;
Baldwin v. Tucker, 112 Ky. 282, 57 L.R.A. 451, 65 S. W. 841,

A surety who has paid the debt of his principal is entitled to be
subrogated to the remedies and rights which the creditor had, against
the principal and others. 37 Cyc. 415; National Surety Co. v. State
Sav. Bank, 14 L.R.A.(N.S.) 155, and notes; Brandt, Suretyship,
8§ 351-353; Keokuk v. Love, 31 Iowa, 119; Braught v. Griffith, 16
Towa, 26.

A surety on a fiduciary bond will be subrogated to the right of the
obligee to recover money taken by a third person on debt of principal.
37 Cyc. 417, note 16; Blake v. Traders’ Nat. Bank, 145 Mass. 13,
12 N. E. 414; Boone County Bank v. Byrum, 68 Ark. 71, 56 S. W.
532; Rev. Codes 1905, §§ 6109, 6110; 37 Cyc. 373; Thurston v.
Osborne-McMillan Elevator Co. 13 N. D. 512, 101 N. W. 892; St.
Louis, A. & T. R. Co. v. Fire Asso. of Philadelphia, 55 Ark. 163, 18 S.
W. 43.

Allegations of a pleading should receive liberal construction, with
a view to substantial justice. Rev. Codes 1905, § 6869; Donovan v.
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8t. Anthony & D. Elevator Co. 7 N. D. 513, 66 Am. St. Rep. 674, 75
N. W. 809.

The complaint on demurrer must be deemed to allege all that can be
implied from the allegations, by a reasonable and fair intendment.
4 Enc. Pl. & Pr. 755; Weber v. Lewis, 19 N. D. 473, 34 L.R.A.(N.S.)
364, 126 N. W. 105; 31 Cyc. 86.

Where an act is lawful on certain conditions, it is not necessary
for plaintiff to negative the existence of such conditions; they consti-
tute matter of defense. 15 Enc. Pl. & Pr. 429, and cases cited.

It is presumed that one who holds money or property as agent,
trustee, executor, administrator, guardian, or partner has no authority
to dispose of it in payment of his own debt. Gerard v. McCormick,
130 N. Y. 261, 14 L.R.A. 234, 29 N. E. 115; Second Nat. Bank v.
Gardner, 171 Pa. 267, 33 Atl. 188.

Burke, J. One M. was county treasurer of Cass county, North
Dakota, for the years 1907-1910, inclusive, and the plaintiff trust com-
pany was his official bondsman. At the close of his term of office, the
county of Cass claimed that he was short in his accounts something over
$7,000, and judgment was recovered against the surety for such defal-
cation. Having paid the judgment, the trust company in its turn
brought this action against the National Bank of Buffalo, North Da-
kota, to recover the sum of $2,564.22, the moneys which it is alleged
belonged to said Cass county, but were wrongfully paid by said treasurer
to said bank upon a private indebtedness.

The complaint, after alleging the formal matters of the election of
the treasurer and the giving of the bond, further alleges: “That on the
said second day of January, 1911, the said M. was short in his accounts
as treasurer of said Cass county of public moneys in his hands, belong-
ing to said Cass county, and failed to pay over and deliver according
to law, to his successor in office, the sum of $7,258.28, and wholly failed
and neglected to pay said sum or any part thereof.

“That thereafter said Cass county duly demanded of this plaintiff
(the trust company), as surety upon the official bond of said M., as
aforesaid, that said shortage be paid into the treasury of said Cass coun-
ty, and that this plaintiff make good the sum of money aforesaid, and
upon the failure of the plaintiff so to do, an action was duly and regu-
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larly commenced in the district court of Cass county by the county of
Cass as plaintiff, against this plaintiff as defendant, in which such pro-
ceedings were duly and regularly had; that on the 5th day of April,
1911, a judgment was duly and regularly entered against this plaintiff,
and in favor of Cass county, North Dakota, for the sum of $7,258.28
for principal, $84.66 interest, and $7 costs, making a total judgment
against this plaintiff, by reason of the defalcation of said M., as treas-
urer of Cass county, in the sum of $7,349.94 ; that thereafter and on the
6th day of April, 1911, this plaintiff was compelled to and did pay
said judgment.

“That during the years 1907, 8, 9, the said M., as treasurer of said
Cass county, deposited the money of said Cass county in the Commercial
Bank of Fargo, Merchants National Bank of Fargo, and the first
National Bank of Fargo, in the name of, and to the credit of, said Cass
county, North Dakota. That between the 10th day of April, 1907,
and the 21st day of September, 1909, both dates inclusive, said M.
issued checks upon said banks, payable to the defendant herein, the
First National Bank of Buffalo, North Dakota, in the aggregate sum
f $2,564.22.

“That said checks were signed in the name of Cass county, North
Dakota, and were issued and delivered by said M. and received by
defendant in payment of the individual obligation of said M., and that
defendant knew, or ought to have known, that the funds on which the
same were drawn, were the moneys of the said Cass county, and not the
moneys of said M. That defendant collected the respective amounts
for which said checks were drawn, from the funds of said Cass county
standing to the credit of said Cass county in such banks, with a knowl-
edge aforesaid, and now holds and retains said sum of $2,564.22 to and
for the use and benefit of the plaintiff herein, the said sum being a
part of the amount for which judgment was recovered by said Cass
county and paid by this plaintiff.” Then follows an itemized statement
of the checks, twenty-six in number, and the banks on which they were
drawn, with the date of payment, and a demand for judgment.

To this complaint the defendant demurred upon the ground that the
complaint does not state facts sufficient to constitute a cause of action.
This demurrer being overruled, the defendant has appealed to this
court, and argues the following objections to the complaint, to wit:
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First, that the judgment obtained by Cass county against the surety
company is not binding upon the defendant bank; second, that the
complaint fails to show that the defalcation was caused by the payments
made by the treasurer to defendant; third, that the complaint fails to
allege that said payments were unlawful; fourth, that the surety com-
pany should have compelled Cass county to proceed against this defend-
ant, before making good the defalcation; and, fifth, that the complaint
states no knowledge upon the part of the defendant bank, excepting that
the checks were signed by Cass county, which fact they contend is
insufficient to charge defendant with knowledge of the unlawful use of
such funds. We will take up and dispose of these propositions in the
order named. It is, of course, well settled in this state that a complaint
will be given a liberal construction when attacked by demurrer. See
§ 6869, Rev. Codes 1905; Weber v. Lewis, 19 N. D. 473, 34 L.R.A.
(N.S.) 364, 126 N. W. 105. However, said rule has never extended
so far as to supply any material allegation that may be omitted from
the complaint.

(1) The defendant cites many cases, holding that a judgment re-
covered against a principal upon a bond is not conclusive against the
surety who has not been joined in the suit. We agree fully with the said
authorities, but do not believe that they apply in this case. The com-
plaint above set forth is not a model by any means, but we think liberal
construction shows that the pleader intended to plead a shortage occur-
ring between April 10, 1907, and September 21, 1909, during which
time the treasurer gave twenty-six checks upon the Cass county fund, to
defendant in payment of his personal indebtedness. It is hard to see
how the defendant could use this money of the county to pay his per-
sonal debt to defendant, without creating a shortage. It is further al-
leged in the complaint that judgment was recovered against the surety
company for the said sums, “the said sum being a part of the amount
for which judgment was recovered by said Cass county and paid by this
plaintiff.” The plaintiff, having in this rather crude manner alleged
a shortage, will be obliged to substantiate those facts with proof upon
the trial. We do not understand that he intends to supply this proof
by offering the judgment obtained by Cass county against itself, the
surety company. Those parts of the complaint which set forth that
the treasurer was short in his accounts, and that Cass county obtained
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judgment for such shortage against the surety company, are, we think,
pleaded to show the right of this plaintiff to be subrogated to the rights
of Cass county. The defendant is not estopped to deny the shortage
of the treasurer in this action, because such shortage was determined
in the prior action. This disposes of defendant’s contention that he
will not be allowed to litigate this question.

(2) Taking up the second proposition, that the complaint does not
allege that the shortage was occasioned by the wrongful payments made
by the treasurer to the defendant, we have much the same answer to
make as in paragraph one. The language, “that on said 2d day of
January, 1911, the said M. was short in his accounts,” was used in
connection with the bringing of the suit against the surety company,
and not in alleging the shortage. The allegations that twenty-six checks,
aggregating $2,564.22 of the moneys of Cass county, were paid to the
defendant in the years 1907, 8, 9, and that said payments were received
by defendant in payment of the individual debt of the treasurer, and
that the defendant knew, or ought to have known, that the money be-
longed to Cass county, are sufficient to apprise the defendant of the
nature of the claim against them, and sufficient to support the complaint
against said attack.

(3) The third objection is that the complaint does not allege that
the payments were unlawfully made. Defendants, in their brief, say
that it is a fair presumption that the county treasurer paid out mo
money, excepting upon warrants duly signed and delivered to him.
Conceding this, we think that said presumption is negatived by the
allegation that the checks were signed in the name of Cass county, and
were delivered and received in payment of the individual debt of the
treasurer, with the knowledge of defendant. )

(4) Defendant contends that Cass county should have proceeded
against the bank of Buffalo, and recovered this amount, before bringing
suit against the surety, and refers us to § 6107, Rev. Codes 1905. We
do not believe there is any merit in this contention. Cass county might
have so proceeded, but was under no obligation so to do. Section 6107
merely says that a surety may require his creditors to pursue other rem-
edies. Section 6110, Rev. Codes 1905, reads as follows: “A surety,
upon satisfying the obligations of the principal, is entitled to enforce
every remedy which the creditor then has against the principal, to the
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extent of reimbursing what he has expended . . . .” See also 37
Cye. 415; National Surety Co. v. State Sav. Bank, 14 L.R.A.(N.S.)
155, 84 C. C. A. 187, 156 Fed. 21; 13 Ann. Cas. 421 ; Brandt, Surety-
ship, §§ 351-353; American Bonding Co. v. National Mechanics’
Bank, 99 Am. St. Rep. 466, and note; Nelson v. Webster, 72 Neb. 332,
68 L.R.A. 513, 117 Am. St. Rep. 799, 100 N. W. 411. We think the
bond company was subrogated to every right that Cass county had to
bring this suit.

(5) Defendant contends that the mere fact that the twenty-six checks
received by it were signed in the name of Cass county is not sufficient
to apprise it of the fact that the money actually belonged to Cass county,
and not to M., the treasurer. This matter is fully discussed in a note
in 14 L.R.A. 234, in the leading case of Gerard v. McCormick, 130 N.
Y. 261, 29 N. E. 115; 7 Century Dig. § 844; 40 Century Dig.
§§ 501, 550. In the New York case, supra, a check signed “Wm.
Boswell, Agt. Glass Building,” was sufficient to apprise the payee of
the check that he was receiving trust funds. The facts in this case
are much stronger. Here there were twenty-six separate checks, all
signed in the name of Cass county, and there is no escaping the pre-
sumption that the bank knew that it was receiving Cass county’s money
unlawfully.

Having disposed of all of the objections to the complaint, it follows
that the order of the trial court, overruling the demurrer, must be af-

firmed.

NORTH DAKOTA COMPANY v. MIX.
(141 N. W. 68.)

Appeal — default — order — excuse = penalty — attorney’s fees — discretion
= abuse of — taxable costs.

Plaintiff brought action for $1,125. Defendant counterclaimed for $1,600.
Judgment entered in favor of defendant for amount of counterclaim upon the
failure of plaintiff to appear at time of trial. Application to be relieved from
such default judgment was made under § 6884, Rev. Codes 1905, and allowed,
but upon condition that plaintiff pay to defendant the sum of $500. Held, that

25 N. D.—8.
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upon an appeal wherein the correctness of the order relieving plaintiff’s default
is not questioned, this court will consider only whether the terms imposed
are just. If the trial court finds that the plaintiff has excused his default,
the terms imposed should not be in the nature of a penalty upon plaintiff. If
he has not excused his default, his application should have been denied. The
sum of $500 was allowed upon the theory that defendant had been put to the
expense of a trip to Cuba, costing him $300, had incurred the sum of $150
expense for attorney’s fees, and for $50 taxable costs. Held, for reasons stated
in the opinion, that the expenses of the trip to Cuba were in no manner charge-
able to the default of plaintiff, and that the allowance of the said attorneye’
fees and costs is excessive and an abuse of discretion. Under all the circum-
stances of the case anything allowed over the sum of $100 was an abuse of
discretion of the trial court. Judgment reduced to said sum of $100.

Opinion filed April 2, 1913.

Appeal from the District Court for Sheridan County; Winchester, J.
Modified.

Page & Englert, for appellant.

Courts favor the trial of causes upon the merits. Haggerty v. Walker,
21 Neb. 596, 33 N. W. 244; Citizens’ Nat. Bank v. Branden, 19 N.
D. 489, 126 N. W. 102.

In an application to open a default judgment and interpose a meri-
torious defense, courts should not penalize the applicant, as a condi-
tion. Rev. Codes 1905, § 6884 ; Olson v. Sargent County, 15 N. D.
146, 107 N. W. 43.

The court abuses its discretion in imposing upon plaintiff such
penalty, in the form or nature of terms. Colean Mfg. Co. v. Feckler,
16 N. D. 227, 112 N. W. 993; Cline v. Duffy, 20 N. D. 525, 129 N.
W. 75.

In applications to set aside default judgments, and permit defend-
ants to answer and defend, courts undoubtedly have the right to impose
just terms. Hopkins v. Meyer, 76 App. Div. 365, 78 N. Y. Supp. 459 ;
Colean Mfg. Co. v. Feckler, supra.

Geo. Thom, Jr., of Denhoff, North Dakota, for respondent.

Burkg, J. In June, 1910, this action was instituted by the plaintiff
to recover the sum of $1,125. The defendant counterclaimed in the
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sum of $1,600. After reply, issue was joined and the case placed for
trial upon the March, 1911, term of district court for Sheridan county.
Just prior to the said term the defendant made a business trip to the
island of Cuba, leaving the case in the hands of his attorney at Denhoff,
North Dakota. Shortly after his arrival in Cuba, and before he had
time to transact the business which took him there, he received notice
from his attorney that the case would be called for trial at said term,
and thereupon he returned to North Dakota. After he had left Cuba,
the plaintiff’s attorneys, who resided in Valley City, North Dakota,
requested a continuance of the case because there had been called a
special term of court in Valley City which conflicted with the Sheridan
county term. Defendant’s attorney replied that he would take the
matter up with his client upon his return from Cuba, and would notify
them accordingly. Upon defendant’s return he declined to continue
the case, and plaintiff’s attorneys were accordingly notified. They
immediately wrote to defendant’s attorney, asking him to have the case
set for a day certain, and to notify them so they might be present with
8s little loss of time as possible. The defendant’s attorney disregarded
this request, and when the case was called for trial obtained the judg-
ment in favor of the defendant by default for the full amount of his
counterclaim. Upon learning of this judgment, plaintiff made applica-
tion under § 6884, Rev. Codes 1905, to be relieved from his default,
and made a showing to the trial court with the result that the applica-
tion was granted, but upon the express condition that the plaintiff pay
to the defendant the sum of $500 within thirty days from the date of
said order. This appeal is from that part of the judgment which re-
quires the payment of said sum. There has been no appeal taken from
the portion of the order excusing the plaintiff’s default, and we cannot
consider the correctness of the same. It appears from the affidavits
filed that the trial court allowed defendant the $500 for the following
items: $300 for a trip to Cuba and return, $150 for attorneys’ fees,
and $50 taxable costs. The sole question presented to this court is
whether or not said sums are reasonable under the circumstances of this
case. Said § 6884 authorizes the court: ‘“In its discretion and upon
such terms as may be just, at any time within one year after notice
thereof, relieve a party from a judgment, order, or other proceeding
taken against him through his mistake, inadvertence, surprise, or ex-
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cusable neglect.” Trial courts have a wide discretion in allowing terms
upon this kind of an order, and their judgments should not be disturbed
excepting for an abuse of discretion. In the case at bar the affidavits
upon which the said order was based are before us, and it is our duty
to review the discretion of the trial court. An examination of the
affidavits shows that the plaintiff itself was guilty of no negligence what-
ever. It had intrusted its case to an attorney, and heard nothing further
from any source until after judgment had been entered against it by
default. Whatever negligence there may have been is chargeable di-
rectly to plaintiff’s attorneys. This negligence has been excused by
the court, by its unchallenged order reopening the default. The purpose
of allowing terms in a case of this kind is not to penalize the plaintiff.
but to reimburse the defendant for damages occasioned by the delay.
The defendant showed by his affidavit that he is a resident of North
Dakota, and that, just before the said term of court, in the month of
February, 1911, he went to the island of Cuba for the purpose of at-
tending to his interests there. That early in the month of March he re-
ceived notice from his attorney to return at once to attend to said case.
That he did so return for the purpose of attending said trial, and was
compelled to leave Cuba before he had been able to attend to his busi-
ness there, and that for this reason his trip to Cuba was of no benefit to
him whatever, for the reason that he was called back to attend to this
case before he could attend to his business. He further states that he
has agreed to pay his attorney the sum of $150 for attorneys’ fees for
his services in obtaining judgment in defendant’s favor in said action.
He does not state that he actually returned to Cuba upon a second trip.
It will be noticed that plaintiff was in no manner to blame for defend-
ant’s absence from the state when the case was about to be called. Nor
was the fact that the plaintiff was not present at the trial in any manner
to blame for the said expense. It was the business of the defendant to
be present at the March term of court, and had he been there, and the
case had been called for trial, he would not have incurred such addi-
tional expense. The fact that plaintiff defaulted on the day of trial
had nothing to do with the expenses of the trip to Cuba. In other words,
had there been no default and the trial had been had upon its merits
the defendant would have been obliged to return from Cuba, leaving
his business there unfinished just as he did under the existing circum-
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stances. We do not believe defendant was entitled to anything upon
this count. The question of the $150 attorneys’ fees is also subject
to criticism. While the defendant is probably entitled to the difference
between what he would have had to pay his attorney for one single
trial, and what he will have to pay him for two trials, yet in this case
there is no showing of any difference due the attorney. All that the
affidavit of the defendant shows is “that deponent has agreed to pay his
attorney the sum of $150 for attorneys’ fees for his services in obtaining
judgment in defendant’s favor in said action; that, if said action is
tried again, deponent must pay another attorneys’ fee for trying said
action ; and that, if the judgment is vacated, deponent will be damaged
in the sum of $150 attorneys’ fees. . . .” It will be noticed that under
the wording of this affidavit it is impossible to say how much difference
the defendant will have to pay his attorney on account of this post-
ponement. Under all the circumstances, we think that the trial court
allowed an excessive amount, and that everything over the sum of $100
was an abuse of discretion. The trial court will modify its order so
as to allow the plaintiff to be relieved from his default upon paying of
said sum of $100 to defendant.
Appellant will recover his costs in this case.

S8TATE EX REL. MILLER, Attorney General, et al. v. HALL, Secre-
tary of the State of North Dakota, Gunder Olson, Treasurer of
the State of North Dakota, and Carl Jorgenson, Auditor of the
State of North Dakota, as Commissioners of Public Printing in
and for the State of North Dakota, and the Journal Publishing
Company of Devils Lake, North Dakota, Intervener.

(141 N. W. 124.)

Attorney general as relator — refusal of use of name — citizens — taxpayer
- action.

1. When the attorney general refuses to consent to the use of his name as a

relator, in an action brought to enjoin certain state officials from proceeding

under a contract, under which it is claimed work contracted for therein is being
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done contrary to the express terms of a statute on the subject, a citizen and
taxpayer of the state may maintain such action as relator and in the name of
the state.

Contract — lease — character of instrument.

2. Although a contract is termed a lease by the parties thereto, and is so
mentioned in the contract itself, its character is mot thereby established, but
must be determined from its terms and conditions rather than from the name
applied to it by the parties.

Contract — material — sale — state printing.

3. A contract set out in the body of this opinion considered, and held to be a
contract for the sale of material, the furnishing of labor, the renting of printing
machinery and other property necessary to the conduct of a printing plant, the
use of floor space, etc., to enable the party of the second part to do certain
state printing, binding, etc., in the city of Bismarck; and that on its face it
does not disclose that it was intended by the parties as an evasion of the
statute, chapter 185, Laws of 1907, requiring certain state printing to be done
only by established and qualified printing and publishing houses that have been
established and in continuous business in this state not less than one year.

Contract — evidence — evasion,

4. The facts surrounding the information of the Dakota Stationery & Print-
ing Company, a North Dakota corporation, and the negotiations and execution
of a contract between it and the Journal Publishing Company, of Devils Lake,
which has the contract for certain classes of state printing, and the dealings
between said parties, are examined in this opinion, and held not to warrant this
court in holding that the contract above referred to between said printing
companies was intended or used for the purpose of evading the provisions of
chapter 185, Laws of 1907, above referred to, or in violation thereof.

Opinion filed April 7, 1913.

Appeal from a judgment of the District Court for Burleigh County;
Nuessle, J.
Affirmed.

Statement by Sparping, Ch. J. This action was brought in the
district court of Burleigh county, in the name of the state on the re-
lation of the attorney general, and S. F. Knight, against the secretary
of state, state treasurer, state auditor, as the commissioners of public
printing, for the state, for the purpose of enjoining and restraining the
defendants from delivering to the Dakota Printing & Stationery Com-
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pany, a corporation, of Bismarck, North Dakota, any of the public print-
ing within the third and fourth classes, and from paying or approving,
or authorizing the payment of, any bills or expenses incurred by reason
of doing public printing of those classes by said Dakota Printing & Sta-
tionery Company; and to have a certain contract which had been en-
tered into on behalf of the state by the commissioners of public printing
and the Journal Publishing Company, of Devils Lake, North Dakota,
canceled and set aside. In brief, the complaint alleges that Andrew
Miller is the lawful, qualified, and acting attorney general of the state,
and that the relator, Knight, is a citizen and taxpayer of the county of
Cass. It then alleges the execution of a contract between the defend-
ants, the Commissioners of public printing, on or about the 1st day of
August, 1912, with a domestic corporation known as the Journal Pub-
lishing Company of Devils Lake, under and by virtue of the provisions
of Article 4, chapter 2, of Rev. Codes 1905; and that said contract re-
lates to and covers the third and fourth classes of printing as defined
in said article; that on or about September 3, 1912, the Dakota Print-
ing & Stationery Company, a domestic corporation, was organized to do
a general publishing and printing business, and has been established in
such business only since the month of September, 1912 ; that the princi-
pal place of business and office of the journal company is at Devils Lake;
that the Dakota Company has entered into no contract with said de-
fendants or the state for the doing of any public printing whatsoever;
that the only contract relating to public printing of the third and fourth
classes with the state is with the journal company; that said defend-
ants, notwithstanding the provisions of article 4 of chapter 2, Rev.
Codes 1905, and of § 49 of said article, and the provisions of § 2282,
Rev. Codes 1905, as amended by chapter 185, Laws of 1907, have been
and now are delivering public printing of the third and fourth classes
to the Dakota Priting & Stationery Company, and that all of such
classes of printing that have been done since the 3d day of September,
1912, have been done by said Dakota Printing & Stationery Company;
and that defendants, unless restrained, intend to continue to deliver
to said Dakota Company all the balance of the third and fourth classes
of printing, and to have it done by said Dakota Company, and to allow
and pay said Dakota Company for such work; that the petitioner has
demanded from the commissioners of public printing that they cease
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and desist from delivering said third and fourth classes to said Dakota
company, and has advised such commissioners that to so deliver is in
violation of the contract existing between the state and the journal
company and of the law, but that said commission has wholly refused
to cease and desist from so doing, and that relator is advised by said
board that it intends to have all printing within the third and fourth
classes of printing done by said Dakota company unless restrained;
that said Dakota company is not a qualified and established printing
and publishing house within the state, and has not been conducting
a printing and publishing business within the state for more than a
year; that such delivery of printing of said classes to the Dakota com-
pany has been done at the request and with the approval of the said
journal company, which has not done or performed any of its duties
under the contract referred to, but that, through collusion and agree-
ment between said journal company and said Dakota company, such
printing is being done by said Dakota company ; that the petitioner has
no speedy and adequate remedy at law; that he has applied to the at-
torney general, and demanded that he bring and prosecute an action
to restrain defendants from continued violation of law in relation to
such printing, but that the attorney general has refused so to do.

The defendants answered, and the Journal Publishing Company
of Devils Lake, by leave of court, intervened and filed a complaint in
intervention, wherein it alleged that it had been for more than seven
years a corporation, duly organized and existing under the laws of the
state of North Dakota, with its office and principal place of business
at Devils Lake; that it has a well-equipped and appointed plant for
doing all classes of printing in a prompt, careful, and efficient manner;
that the printing commission, on the 30th of July, 1912, pursuant to
bids requested and obtained in the manner provided by law, accepted
the bids of, and entered into four separate contracts with the inter-
vener, covering the first four classes of public printing required by the
state for the two years commencing January 1, 1913; and that said
intervener, upon being awarded such contract, qualified as a public
printer for the state in the manner provided by law, and entered upon
the discharge of its duties, and has, ever since, continued to carry out
the provisions of said contract; that in order to better facilitate the
performance of its duties as public printer for the state, and especially
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a3 to promptly printing bills introduced into the legislative assembly
and the journals of the house and senate, the intervener, on December
1, 1912, leased the equipment of the Dakota Printing & Stationery
Company in Bismarck for the two years referred to, its printing and
binding machinery, fixtures, presses, etc., and all machinery and appa-
ratus that may be required by said journal company in carrying out
the provisions of its contracts with the state; and that by such lease it
was agreed between the parties thereto that the Journal Publishing
Company should have sole and exclusive use of all such machinery and
materials contained in the plant of the Dakota company whenever
the journal company might so desire; and that thereby the Dakota
company agreed to furnish all help required to operate such machinery
and printing apparatus, while in the use of said journal company, re-
quired to carry out its contract with the state; that under such lease
the journal company has dominion and control over the necessary print-
ing apparatus and the equipment in the city of Bismarck to properly
carry out all the provisions of this contract with the state; that after
the journal company had qualified, it entered upon the discharge of
its duties as public printer, and had ever since continued to perform
them in accordance with the contract; that the commissioners of public
printing delivered to the journal company all printing required to be
done for the state embraced within said four classes, and to no other
person or persons, except such as was unlawfully delivered to the re-
lator, Knight ; that such printing was received by said journal company,
from time to time, as delivered by the defendants, and properly done;
that the defendants are delivering to said journal company public print-
ing pursuant to said contracts therewith, and not otherwise; that the in-
tervener intends to perform all the work under such contracts in accord-
ance therewith, and that most of the third and fourth classes are in-
tended to be done and performed at its plant in the city of Devils Lake;
that no such printing of the third and fourth classes had ever been de-
livered to the Dakota Printing & Stationery Company, but that it had
been delivered to said journal company and by it done in compliance
with its contract.

The answer of the defendants is the same as the complaint of the
intervemer, except that it states that it is the intention of defendants
to continue to deliver to the Journal Publishing Company all the bal-
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ance of the printing provided for in its contracts with the state, at the
times and in the manner and upon the conditions specified in said con-
tracts, and not otherwise. The contract referred to between the two
printing companies is as follows:

This Agreement, made this 1st day of December, a. p. 1912, by and
between the Dakota Printing & Stationery Company, a corporation, of
Bismarck, North Dakota, party of the first part, and the Journal Pub-
lishing Company, a corporation, of Devils Lake, North Dakota, party of
the second part;

Witnesseth, That, Whereas, the party of the second part has en-
tered into a certain contract with the state of North Dakota to do for
the said state of North Dakota all the first, second, third, and fourth
class printing required to be done by the state of North Dakota during
the biennial period beginning January 1, 1913, and Whereas, the party
of the second part desires to secure and have the use of certain printing
and binding machinery in the city of Bismarck, North Dakota, during
the said biennial period;

The said party of the first part hereby covenants and agrees to and
with the said party of the second part, for the consideration hereinafter
named, to let and lease to the party of the second part during the bien-
nial period beginning January 1, 1913, and ending December 31, 1914,
the following described printing and binding machinery, apparatus, and
fixtures which the said party of the first part agrees to have at such
times as said party of the second party may require the use of the same
in the city of Bismarck, North Dakota ; all presses, paper cutters, stitch-
ers, binding machinery, stones, stands, racks, type, reglet, and all ma-
chinery and apparatus that may be required by said Journal Printing
Company in carrying out the provisions of its said certain contract with
the state of North Dakota for printing, publishing, and binding for the
said state of North Dakota, the first, second, third, and fourth classes
of printing during the biennial period beginning January 1, 1913, and
ending December 31, 1914.

And it is hereby covenanted and agreed by and between the parties
hereto that the said Journal Publishing Company, party of the second
part, shall have the sole and exclusive use of all of said machinery and
materials whenever it may so desire at any time of day or night during
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said biennial period, and it is further conditioned that the party of
the first part is privileged to use said machinery and material at any
time when the same are not in use by the party of the second part;
and the party of the first part hereby agrees to furnish all help which
may be required to operate said machinery and printing apparatus
while in use by the party of the second party, and to carry in stock and
to furnish all materials to the party of the second part as may be re-
quired in carrying out the provisions of said contract with the state of
North Dakota at cost price plus 10 per cent for said materials and labor
so furnished, and the party of the second part hereby covenants and
agrees to pay to the party of the first part for the rental and use of
said machinery, apparatus, and fixtures furnished, in addition to the
price of the cost of materials and labor furnished plus 10 per cent the
sum of two hundred fifty dollars ($250) per month;

And it is further covenanted and agreed that the party of the second
part shall pay, at the end of each month, the said agreed price for ma-
terials and labor furnished by the party of the first part to the party of
the second part, and the said sum of two hundred fifty dollars ($250)
monthly rental.

In witness whereof the parties hereunto have set their hands and
seals the day and date first above written.

Dakota Stationery & Printing Company, Signed, sealed, and deliver-
ed in presence of

By Lee F. Warner, Its Vice President,
By E. H. Dummer, Its Secretary,
Eugene D. Nims,

Ed. Morgan.
Journal Publishing Company,
By J. H. Bloom, its Manager,
empowered to make and enter into
all contracts and agreements,
(Seal) By coiiiiiiiiiiia Its Secy.

A trial was had in the district court, and findings made and judg-
ment entered dismissing the action, both on the facts and because the
court found the law referred to, namely chapter 185, Laws of 1907,
unconstitutional. All the evidence is before us, and we are required to
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try the case de novo. Chapter 185, Laws of 1907, requires all state,
county, and other public printing, binding, and blank book manufactur-
ing, etc., to be done only by established and qualified printing and pub-
lishing houses that shall have been established and in continuous busi-
ness in this state not less than one year. It contains numerous other
provisions, which are not material to the determination of this appeal.
The testimony taken occupies a great deal of space, and we think to
set it out in full would be useless, and we content ourselves with now
stating in general what it shows. In our opinion other parts will be
referred to.

At the time of entering into the contract with the state the journal
company maintained, and had for more than a year theretofore, a
plant at Devils Lake, adequate and suitable to do the state printing of
the classes mentioned, but that the printing of the first and second
classes had to be done largely during the sixty days’ session of the leg-
islature, and much of it had to be completed and delivered within
twenty-four hours after the copy was received. These facts made it
impracticable for the journal company to do those classes of work in
Devils Lake. It, therefore, in order to comply with its contract, had
to provide a suitable plant in the city of Bismarck, and it did this by
means of the contract above set out. The record shows that, at the time
of the trial, no third or fourth class matter had been done in Bismarck,
except a trifling amount, which formed an exception to the requirements
of the contract. The relation between the parties who incorporated
the Dakota Company, and J. H. Bloom, principal owner and manager
of the journal company, is also shown. Bloom also owned one thir-
tieth part of the capital stock of the Dakota company, and had more
or less to do with the organization of that corporation. All the print-
ing of each of the four classes that had been done at the time of the
trial had been delivered to Bloom as the manager of the journal com-
pany, and receipted for by him in the name of the journal company.
Seven thousand dollars had been advanced on an estimate, and war-
rants for that amount drawn to the journal company, and delivered
to Bloom. That amount was thereafter by him paid to the Dakota
company under their contract. This sum was considerable less than the
total amount due for printing done. Bloom testified that his plant
at Devils Lake was ample to do the third and fourth class printing,
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and that it was his intention to do the greater portion of those classes
in the Devils Lake plant. He was not inquired of, and did not testi-
fy; and there is no evidence in the record as to where any part of the
third and fourth classes not done at Devils Lake will be done. The re-
lator contends that all the circumstances surrounding all the transac-
tions related in the record, and the character of the so-called lease, are
such as to require the court to find that such lease is but a makeshift
to enable the Dakota company to do the public printing of the third
and fourth classes in violation of law; that in fact the Dakota company
is doing, and will do such printing, rather than the journal company.
On the other hand, it is contended that the reason for the Dakota com-
pany entering upon the scene is as stated above; namely, that the neces-
sities regarding the legislative printing would not admit of the time be-
ing used between its receipt and delivery necessary to send it to Devils
Lake and get it back to Bismarck in time for legislative use, and that,
while the Journal company is not only doing and proposing to do the
greater portion of the work at Devils Lake, if any of it is done at Bis-
marck it is in fact and in law done by the journal company, and not
by the Dakota company. The first and second class printing, which in-
clude the legislative printing, are not involved in this action, it being
conceded that the state has a right to let that to outside printers in cer-
tain conditions which existed when the work was let to the journal
company.

Barnett & Richardson and Lawrence & Murphy, for appellants.

The relator, a citizen and taxpayer, may maintain this action. A
taxpayer can bring and maintain an action to restrain the illegal pay-
ment of public funds. Weatherer v. Herron, 25 S. D. 208, 126 N.
W. 244; Frame v. Felix, 167 Pa. 47, 27 L.R.A. 803, 31 Atl. 375;
State ex rel. McCue v. Blaisdell, 18 N. D, 55, 24 L.R.A.(N.S.) 465,
138 Am. St. Rep. 741, 118 N. W. 141.

The legislature has power to require the state printing to be done
within the state. Tribune Printing & Binding Co. v. Barnes, 7 N. D.
591, 75 N. W. 904.

Statutes must be construed with reference to the legislative intent
and to the object intended to be accomplished. People v. Dana, 22
Cal. 11,
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An agreement to contravene a statute, in fraud of the public or to
the injury of private parties, savors of a conspiracy. Collins v. Blan-
tern, 2 Wils. 341 ; Blasdel v. Fowle, 120 Mass. 447, 21 Am. Rep. 533;
Brooks v. Cooper, 50 N. J. Eq. 761, 21 L.R.A. 617, 35 Am. St. Rep.
793, 26 Atl. 978; People v. Soule, 74 Mich. 250, 2 L.R.A. 496, 21 N.
W. 908; Thomp. Corp. p. 35; Kendall v. Klapperthal Co. 202 Pa.
596, 52 Atl. 92.

Andrew Miller, Attorney General, and John Cormady, Alfred Zug-
er, and C. L. Young, Assistants Attorney General, for respondents.

The relator cannot maintain this action, because the rights sought
to be secured are merely private, and he having failed to show that his
individual interest is affected in some way peculiar to himself. He
has no interest different from that of any other taxpayer. State ex
rel. Dakota Hail Asso. v. Carey, 2 N. D. 36, 49 N. W. 164; Carter v.
State, 8 S. D. 153, 65 N. W. 422; Leader Printing Co. v. Lowry, 9
Okla. 89, 59 Pac. 242; Devlin v. New York, 63 N. Y. 8; Anderson v.
DeUtrioste, 96 Cal. 404, 31 Pac. 266; Rev. Codes 1905, Sec. 5226.

Chapter 185, Laws of 1907, is unconstitutional and void as against
public policy. Van Harlingen v. Doyle, 134 Cal. 53, 54 L.R.A. 771,
66 Pac. 44; State v. Pennoyer, 65 N. H. 113, 5 L.R.A. 709, 18 Atl.
878 ; Evansville v. State, 118 Ind. 426, 4 L.R.A. 93, 21 N. E. 267.

The case of Tribune Printing & Binding Co. v. Barnes, 7 N. D.
591, 75 N. W. 904, cited by appellant—differentiated.

The title to this law is too narrow to cover the subjects embraced
within the body of the act, because, in addition to prescribing the
qualifications of printers, it seeks to guard against illegal combinations
in bidding, etec. Sutherland, Stat. Constr. § 87; State ex rel. Stand-
ish v. Nomland, 3 N. D. 427, 44 Am. St. Rep. 572, 57 N. W. 85.

Sparping, Ch. J. It is first contended that the plaintiff-relator can-
not maintain this action, for the reason that the rights sought to be
secured are private only. We are of the opinion that the relator is
qualified to bring this action. He is interested as a taxpayer and as
a citizen, and it would seem that there must be someone who may cham-
pion the interests of the state in case the attorney general, as in this
case, refuses to do so. We need not discuss the subject further, be-
cause we have so recently passed upon it in State ex rel. McCue v.
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Blaisdell, 18 N. D. 55, 24 L.R.A.(N.S.) 465, 138 Am. St. Rep. 741,
118 N. W. 141. See also Frame v. Felix, 167 Pa. 47, 27 L.R.A. 803,
31 Atl. 375, which is directly in point.

2. We will next consider what character is impressed upon this con-
tract on its face. Is it a lease or is it virtually an assignment of the
contract between the state and the journal company ¢ Is it a hiring by
the journal company of the work done, or is it a contract for the hiring
of the use of the machinery belonging to the Dakota company, a con-
tract for the purchase of material from it, and a contract by the Da-
kota company to furnish these things and the help necessary to do the
work? It is immaterial what the contract is denominated by the
parties, as its terms and conditions, rather than the name applied to
it, must govern. If it is a lease, or if it is a contract for the use or hir-
ing of machinery, purchase of material, and to furnish these things
and the help, it is evident that, as far as it discloses on its face, it
could be entered into lawfully by the parties without affecting the con-
tract between the journal company and the state, or the rights of the
state or any citizen within it. On the other hand, if it is merely a sub-
terfuge or a device to cover up the real intent of the parties, and is, in
fact, only a method of transferring the doing of the work from the
journal company to the Dakota company, then work of the third and
fourth classes done under it must be done in violation of the terms
of chapter 185, Laws of 1907. It is apparent on the face of it that
it provides for the use by the journal company of the presses and ma-
chinery, ete., belonging to the Dakota company. It is clearly apparent
that it is an agreement on the part of the Dakota company to sell to the
journal company material for its use in carrying out these contracts.
The journal company is given possession of all the property that it
requires for its use during the two years covered by the contract, at
all times, day or night, when it has use for it and desires to use it. It
has possession at all such times to the exclusion of the Dakota company.
The fact that the Dakota company may have the right to use the plant
when the journal company has no use for it, and it would otherwise be
idle, as far as we are able to see, in no manner casts a cloud of sus-
picion upon the intent of the parties in entering upon the contract.
The journal company did not make the contract cover miscellaneous
work for outside parties; it only covers the state work, and this pro-
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vision for the Dakota company using the plant when not in use by the
journal company was undoubtedly made in contemplation of the jour-
nal company not having work to employ the plant, or all of it, during
the entire period covered by the contract. It cannot prejudice the
journal company to have it in use by the Dakota company during such
times as the plant would otherwise remain idle; and we see nothing in
this proposition that in any way militates against the construction
that, so far as the plant is concerned, it is a hiring by the journal com-
pany. As to the purchase of material, it will be noticed that the con-
tract requires the Dakota company to carry in stock and furnish to the
journal company the material, which we suppose includes printing
paper, leather used in binding, and other material entering into the
manufacture of pamphlets and such books as are required by the state
within these classes. The journal company is not a manufacturer of
material, and it has to purchase it somewhere and of someone. To
carry in stock the amount of material of this nature required for the
state printing manifestly requires considerable capital,—possibly cap-
ital in excess of that of the journal. As to this we are not informed.
It must be of considerable advantage to the journal company to have
the stock available in Bismarck, and thereby avoid the delay which
would at times occur if compelled to order from jobbing points. For
these reasons the allowance of 10 per cent which is provided for in the
contract on such material does not seem to us, on its face, to be so large
as to alone cast suspicion upon the parties or their contract.

The most difficult question relates to the furnishing of the help,
which we assume includes typesetters, machine operators, such binders
as may be necessary, etc. It is not perfectly clear that this contract
might not be considered in respect to the help as providing simply for
the Dakota company doing the work of the journal company, but when
read in connection with the other provisions of the contract, particu-
larly those relating to the material and the use of the plant, and con-
sidered in the light of well-known facts as they exist in the labor world,
we think it entirely consistent with the theory that the employees when
engaged on the work of the journal company are the employees of the
latter. As far as indicated by the contract, at such times they are un-
der the dominion and control of the journal company. There is noth-
ing to disclose that the Dakota company directs the manner in which
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th» work shall be performed, the hours of employment, or assigns dif-
ferent workmen to different classes of work. It would rather appear
that all this is dome by the journal company. The contract in this
respect does not materially differ from those engaging help in various
employments through employment agencies or through the means of
labor unions; and we are satisfied that the burden is on the relator to
show that the employees are under the control and the direction of the
Dakota company while doing the work, in order to prove his case.
This he has not done. We may add that the contract in this respect
is not so clear, but that evidence of the construction placed upon it by
the parties would have much weight, but the burden is on the relator.
We conclude that so far as the contract on its face is concerned it con-
tains nothing inconsistent with the claims of the intervener and thz
state that it is a contract of hiring a plant, for the sale of material and
the furnishing to the journal company of the help necessary to carry
out its contracts with the state.

3. Does the evidence disclose such a condition of affairs and such
circumstances surrounding the making of the contract between the
journal company and the Dakota company, the doing of the work, and
the relations of the parties, as to sustain the claim of appellant that
such contract is only a device intended to conceal the fact claimed by
appellant that the Dakota company is the party really doing the work,
and that it is being done in violation of the statute referred to? We
shall consider the additional facts claimed to bear upon this question
largely as stated in the brief of appellant. It appears that in the spring
of 1912, which was before the contract between the state and the journ-
al company had been entered into, or taken effect, the journal company
had a contract for the printing of a pamphlet known as the “publicity
pamphlet” for the state, and hired it done by the Farnum Printing
Company, of Minneapolis, and that this job was done in Minneapolis,
Minnesota. We do not recall that it is disclosed in the record how the
journal company happened to have this printing, but that is immaterial.
The testimony shows that it was a very large job, one pamphlet being
required to be sent to each elector in the state, that the time for the
execution of the work was very limited, and, it is claimed, that no plant
in the state was able to do the work in time so the pamphlet could be

distributed when necessary. This is given as the reason why it was
25 N. D.—17.
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done in Minneapolis, and it of course also appears that at that time the
plant of the Dakota company in Bismarck had not been constructed
or equipped. Bloom, the journal manager, secured the printing
through negotiations with one Dummer, a traveling representative of
the Farnum Printing Company. Bloom testifies that he did not then
know who the officers of the Farnum Printing Company were. We
need not consider whether this contract, or the doing of this work, was
legal or not; and we assume that the reason why it is referred to is
because, through it, Bloom undoubtedly got into touch and formed an
acquaintanceship with the officers of the Farnum Printing Company,
and that, when organized, the Dakota company stockholders were either
officers or relatives or employees of the Farnum Printing Company,
aside from Mr. Bloom. It seems to be the contention of appellant that
this fact casts suspicion upon their relations, and tends to show that the
Farnum Printing Company is really the Dakota company and a Min-
nesota concern, rather than a North Dakota concern. It suffices to
say that, so far as appears, both are corporations, and persons may be
stockholders in two or more corporations without justifying the con-
clusion that the corporations are one, particularly where they are or-
ganized and conduct their business in different states. We do not dis-
cern any necessarily impeaching or suspicious circumstance in con-
nection with these facts. It is claimed by appellant that the evidence
discloses that the Dakota company was to receive 10 per cent profit on
the cost of material and labor used in the state printing, and that the
testimony of Bloom shows that he only figured on 10 per cent profit
on the state work, and that this, in connection with the fact that he was
to pay the additional sum of $250 per month, shows that if the journal
company was the real party contracting with the state, or inter-
ested in it, it would be an unprofitable job on its face. The record on
this is not quite clear, but we think it fairly warrants the conclusion
that the journal company figured on a 10 per cent profit over and above
what the total cost might be for sccuring the work done. This disposes
of that point.

The next point is that the $7,000 payment made by the state to the
journal company for printing between the 1st of January, 1913, and
the trial of this proceeding, was turned over tn fofo to the Dakota com-
pany. This is fully and reasonably explained by Bloom. His expla-
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nation is to the effect that while tabulations were kept of all the labor
and material furnished by the Dakota company to the journal company
in the execution of its contract with the state, and while strictly in ac-
cordance with the terms of the contract they should have, at stated
periods, adjusted their financial affairs, that during the sixty days’ ses-
sion of the legislature, which session had not expired when this trial oc-
curred, the plant and the men were worked to the limit, and that the ad-
justment or stating of accounts and settlements which should have
taken place in the interim were deferred until the work was less press-
ing, and the parties had more time and a better opportunity to strike a
balance, and that as the work done at the time of the receipt of the pay-
ment on the estimate amounting to $7,000 amounted to a greater sum
than that, the entire payment was turned over to the Dakota company
to apply on account, leaving settlement to be made in full at a later
date. The fact that the printing thus far done was delivered to Bloom
as a representative of the journal company, and by him turned over to
the Dakota company in toto, is without material significance, particu-
larly when we consider that, except as to an insignificant amount, all
belonged in the first and second classes, which are not involved in this
proceeding. It is shown that the Dakota company was actually engaged
in doing work for other parties; that at the time of the trial it had
done something like $5,000 worth of such work. Much emphasis is
placed upon the fact that the negotiations between Bloom and the other
incorporators of the Dakota company for the formation of such a cor-
poration commenced very soon after the letting of the contract between
the state and the journal company referred to. This does not strike
us as casting suspicion upon the conduct of the parties, or indicating
that they intended to evade the law. It is conceded that the journal
company did not possess a plant in Bismarck, and that some arrange-
ment had to be made whereby the first and second class work could be
done in Bismarck, and their negotiations resulted in a feasible and prac-
tical method of securing the use of a plant and material with which to
comply with the terms of the contract; and it was incumbent upon the
journal company to make such provision before it became necessary
for it to enter upon the execution of the contract, and before the leg-
islature should convene, early in January. Negotiations would natur-
ally take place with people who were in the printing business, or who
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knew something about it; and unless Bloom desired to move the jour-
nal plant from Devils Lake to Bismarck, such arrangements were, of
necessity, made with other parties.

It is again insisted that the plant in Bismarck is being operated and
conducted for the benefit of the Dakota company. We cannot agree
wholly with this. When parties enter into a contract it is presumed
to be contemplated that the benefits will be mutual ; otherwise one party
or the other would decline to join. We have shown clearly what bene-
fits were anticipated by the respective parties to this contract. The
record, we think, shows that the journal company contemplated making
at least a 10 per cent profit on the work over and above all expendi-
tures; that the Dakota company contracted for a 10 per cent profit
on the labor and material, and that the $250 per month might reim-
burse them for the use of machinery, type, the furnishing of power,
floor space, and building, etc., none of which were covered by the 10
per cent feature. It is also urged that the fact of the payment of $250
per month during the entire period covered by the contract should re-
ceive great weight and be construed favorably to appellant. We think
what we have said regarding the whole contract and the facts disclosed
sufficiently answer this. We are not experts in the value of the use
of printing machinery, type, the furnishing of power for presses, and
the other machinery; and we cannot say that it is an unreasonable com-
pensation, or even so unreasonable as to impeach the motives of the
parties in entering upon such contract, and prove that it was merely a
scheme to cover up a violation of law. It would seem that Bloom con-
templated doing work under his contract with the state aggregating
considerable more than $100,000. The proportions of the different
classes are not disclosed. The advantage to the journal company from
having an accessible plant during the legislative session may have been,
and doubtless was, of great value. Certain it is that without it that
company would have been powerless to perform, and, as Bloom testi-
fies, it was up to him to procure a plant.

We think we have covered sufficiently the contentions of appellant as
to the facts which he claims shed light upon the nature of the contract
and the acts of the parties. We realize that, as to these considerations,
the appellant had to rely upon the testimony adduced from hostile wit-
nesses, but this does not relieve him from maintaining the burden of
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proof in the case; and when the whole record is considered and due
weight given to this fact, we are unable to reach the conclusion that it
shows a violation or an evasion of the statute. The contract called
for the furnishing of material and labor, and a plant, to the journal
company, with which it might do the work contemplated by its con-
tracts with the state. The evidence neither proves that the work was
being done otherwise than under the terms of the contracts, or in dis-
regard of their terms, or by the Dakota company. In a sense, of course,
all hired work is done by the party hired, but the principal is the
responsible party. We have not assumed to cover, in this opinion, all
of the evidence submitted. We cannot do so. We have only referred
to the most salient points and the most important specific contentions
of the appellant, which he claims tend to impeach the acts of the jour-
nal company. While we might possibly infer that the parties contem-
plated that a portion, at least, of the third and fourth class printing is
to be done at the plant in Bismarck, yet the positive testimony of Bloom
is that the greater portion of it will be done in Devils Lake. The only
circumstance indicating that the remaining portion may be done in
Bismarck is the fact of this contract with the Dakota company and the
improbability of its being given to other parties, and any conclusion
that it is to be done here is purely a conclusion resting upon inference.

We may add, as a final consideration, that appellant in his argu-
ment, in effect, concedes that if the transaction between the journal
company and the Dakota Company was in fact a lease it was lawful.
We are unable to see what object the manager of the journal company
might have in evading the law, or in turning the work over to the Da-
kota company to do, if he could hire the plant. Bloom, the manager
of the journal company, owned only a one-thirtieth interest in the Da-
kota company, while he owned a controlling interest in the journal com-
pany. It follows that his profits to be realized from the work to be
done by the Dakota company would be small as compared with like prof-
its if done by the journal company. In view of the conditions, why
should he not adopt the legal, rather than the illegal, method of ac-
complishing the end he had in view? Why should the court discredit
respondents’ theory and adopt appellant’s view of the relation between
these printing concerns, when all presumptions are in favor of legal,
rather than illegal, transactions? And even if the proof was suscep-
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tible of a construction which would render the transaction legal, or of
the other, rendering it illegal, it would be the duty of the court, in
case of grave doubt, to adopt the former.

We decide, without considering other questions which, by reason of
our conclusion, become immaterial, that the judgment of the District
Court must be affirmed.

TAUTE v. J. I. CASE THRESHING MACHINE COMPANY.

‘(141 N. W. 134.)

Contract — servant — agent — independent contractor.

1. A contract to the effect that “I agree to haul or run the F. T. rig, tender,
and engine which is 12 miles north of Tolley, and separator which is 17 miles
north of Tolley. I agree to furnish all help, fuel, and water to bring the same to
Tolley, North Dakota. The J. I. Co. agrees to pay said K. (the signer of the
instrument) the sum of thirty and 0Q¢o, dollars; said rig to be hauled or
brought to Tolley on or before October 20, 1910. The said 22 horse-power
engine is supposed to be in good running order. If any repairs is needed will
be furnished by J. I. Co.” Held, to state the contract of an indepcndent con-
tractor, and not the obligation of a servant or agent.

Trial court — findings — jury - liability — independent contractor.

2. Where an independent contractor undertakes to transport a threshing-ma-
chine engine along a country road, and at the time that the engine is delivered
to him there is a crack or defect in the front end door of the fire box, and, after
the engine has passed & point upon the highway, a fire is seen to start from a
distance of some 4 or 5 feet from the same, but there is no evidence whatever
that any fire escaped through the crack in the door, but, on the other hand,
it is shown that the same was plastered with mud during the whole of the

Note—The authorities on the general question who are independent contractors
are collated in extensive notes in 66 L.R.A. 445, and 17 L.R.A.(N.S.) 371.

For a collection of the authorities on the employer’s liability for acts of an in-
dependent contractor in setting out fire, see notes in 65 L.R.A. 654, 853; 17 L.R.A.
(N.S.) 788; and 38 L.R.A.(N.S.) 175. See also note in 76 Am. St. Rep. 396, 420.
And upon the liability where work is dangerous unless certain precautions are
observed, see note in 65 L.R.A. 833.

For the general rule as to the absence of liability of an employer for acts of an
independent contractor, see notes in 656 L.R.A. 622, and 14 L.R.A. 828.
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journey 80 as to prevent the escape of sparks therefrom. The supreme court
will not set aside the findings of the trial court who acted without a jury that
no liability can be imputed to the owner of the engine on the theory that he
has allowed an independent contractor to do that which is, in its nature, in-
trinsically dangerous.

Opinion filed April 8, 1913.

Appeal from the County Court of Renville County; Percy S. Crewe,
J.

Action to recover damages for loss of property alleged to have been
destroyed by fire claimed to have been started by sparks from defend-
ant’s threshing-engine while said engine was being moved by a third
party under a contract. Judgment for Defendant. Plaintiff Appeals.

Affirmed.

On October 18, 1910, the defendant and respondent engaged one
R. L. Kerr to move a threshing engine and separator a distance of
some 12 to 17 miles, to Tolley, North Dakota. The contract was in
writing, and was as follows: “I agree to haul or run the Frank Tudall
rig, tender and engine, is 12 miles north of Tolley and separator is 17
miles north of Tolley. I agree to furnish all help, fuel, and water to
bring the same to Tolley, North Dakota. The J. I. Case T. M. Co.
agree to pay said R. L. Kerr the sum of $30, said rig to be hauled or
brought to Tolley, North Dakota on or before October 20, 1910. The
said 22 horse-power Buffalo-Pitts engine is supposed to be in good run-
ning order, and if any repairs are needed will be furnished by J. I
Case Company. (Signed) R. L. Kerr.” The said Kerr moved the ma-
chinery to Tolley under said contract, hiring a man and team and an en-
gineer to assist him, and, in moving such engine and machinery and
for the purpose of accomplishing the same, he fired up the engine.
The defendant did not in any way assist in the transaction, and gave
1o directions whatsoever in connection therewith. The employees of
Kerr relied upon and upon him alone for their instructions. While the
engine was being moved to Tolley, a fire started near the road along
which the same was being moved, which destroyed the plaintiff’s hay,
for the loss of which this action is brought. This fire was not directly
traced to the engine. One witness testifies that he did not see it start;
that he first saw it about 4 feet from the wagon track. He was doing



104 25 NORTH DAKOTA REPORTS

team work, driving the water and straw tanks, and the fire was behind
the engine. He could not swear whether the fire started from the en-
" gine or not. Kerr testified that he first saw the fire 5 or 6 rods behind
the engine and about 2 rods from the road,—started about a rod from
the road ; might be less ; he wondered how it had started. Did not know;
could not say whether it started from the fire box or smokestack; he
did not know that it started from the engine. The engineer testified
that there was a crack in the door; that it blew out smoke; that he fixed
it with mud; that the mud was there until he got to the river, and then
he filled it with mud again; that there was mud there when he got to
Tolley; that the engine was in proper shape to draw itself. There is,
in fact, no testimony whatever as to the condition of the smokestack of
the engine; that any sparks came therefrom, or that sparks at any time
escaped from the crack in the door. There is testimony, however, that
a year before, and in the fall of 1909, the engine was in bad condition.
It was then an engine about fourteen or fifteen years old. The en-
gineer then in charge of it testifies that he had to fix up the firebox
during the season of 1909, and had to get Alabaster to put in there to
keep the fire from coming out; also, that the front door was cracked.
The crack, he judged, was “about } inch wide, and the fire would keep
coming out there right along. The door was on the front end of the
firebox, about 3 feet from the ground. By reason of these defects as
to the fire department of the engine, fires were started by the engine
that fall. It would be pretty hard to say what the fires started from,
there were so many places that leaked.”” The witness further testified
that he set four fires with the engine that he knew of, and that the door
or defective parts could have been fixed so that the fire could not have
got out if there had been a new door put on. The witness, however,
further testifies that he left the engine in the fall in better condition
than when he got it, with the exception of the crack in the front door,
though he testified that “it should be fixed up if you ran it a while.”
The engine was not used during 1910 until moved at the time of the
fire in question, and on account of which this suit was brought. Prior
to moving the engine in the fall of 1910, Kerr’s engineer testified that
some repairs were sent to him by the agent of the defendant, and that
he put on a steam gauge, took out several loose joints, and put in a grate,
and a tin pan in the smokestack. He said that some smoke came out
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of the fire box when he was facing the wind, and that there was a crack
in the door that blew out smoke. He, however, testified that he packed
this erack with mud; “that this mud was on the front door when he
pulled the engine into Tolley; that the engine was in shape to draw
itself ; that the engine was drawing all right when you were running
against the wind, and your firebox was not packed too full of straw.”
The case was tried before the court without a jury, and the county
judge found that the defendant was not guilty of any negligence, and
did no act which contributed in any manner to the starting of the fire
which destroyed the property of the plaintiff. He accordingly rendered
judgment against the plaintiff for the dismissal of the action, with
costs and disbursements to be taxed against him. From this judgment
the plaintiff appeals.

Grace & Bryans, for appellant.

Kerr was not an independent contractor. He was a mere servant of
the defendant. 16 Am. & Eng. Enc. Law, 187 ; Jensen v. Barbour, 15
Mont. 582, 39 Pac. 906; Ruehl v. Lidgerwood Rural Teleph. Co. 23
NX.D. 6, — L.R.A.(N.S.) —, 135 N. W. 793 ; Whitney v. Clifford, 46
Wis. 138, 32 Am. Rep. 708, 49 N. W. 835 ; Robbins v. Chicago, 4 Wall.
675, 18 L. ed. 431; Ellis v. Sheffield Gas Consumers’ Co. 2 El & Bl
769,2 C. L. R. 249, 23 L. J. Q. B. N. S. 42, 18 Jur. 146, 2 Week. Rep.
19, 19 Eng. Rul. Cas. 180; 25 Cyec. 1559, and cases cited ; 26 Cyc. 159,
1573.

Bosard & Twiford, for respondent.

If there was any negligence which caused damage to plaintiff, it was
that of an independent contractor with defendant, and defendant is
not liable. 1 Thomp. Neg. § 621, and cases cited in note 7, p. 569;
Leavitt v. Bangor & A. R. Co. 89 Me. 509, 36 L.R.A. 382, 36 Atl
998, 1 Am. Neg. Rep. 605.

Kerr was employed by defendant, as an independent contractor to do
a lawful piece of work not dangerous, and over which defendant had
no supervision. City & Suburban R. Co. v. Moores, 80 Md. 348, 45
Am. St. Rep. 345, 30 Atl. 643; St. Louis, I. M. & S. R. Co. v. Yonly,
9 LR.A. 604, see note; Salliotte v. King Bridge Co. 65 L.R.A. 620,
38 C. C. A. 466, 122 Fed. 378; 1 Shearm. & Redf. Neg. 5th ed. §§
164-167.
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The injury did not result from the work itself. Ruehl v. Lidgerwood
Rural Teleph. Co. 23 N. D. 6, — L.R.A.(N.S.) —, 135 N. W. 793;
Davie v. Levy, 39 La. Ann. 551, 4 Am. St. Rep. 225, 2 So. 395;
1 Thomp. Neg. § 639.

Brucek, J. (after stating the facts as above). There are but two
questions for decision in this case: 1. Was the witness Kerr, who
moved the machinery, an independent contractor? 2. Even if an in-
dependent contractor, was the moving of the engine in its then con-
dition so intrinsically dangerous a transaction or guilty of such negli-
gence in relation thereto that he would be liable for the losses occasioned
thereby ?

We are satisfied that the witness Kerr, who moved the engine, was
an independent contractor. There was no right of control reserved by
the defendant. Kerr hired and controlled his own men, and was free
to haul or run the engine as he saw fit, and at any time and in any man-
ner, provided that the work was done before October 20. 1 Thomp.
Neg. §§ 622, 639; 26 Cyc. 1546 ; Leavitt v. Bangor & A. R. Co. 89
Me. 509, 36 L.R.A. 382, 36 Atl. 998, 1 Am. Neg. Rep. 605; Note to
65 L.R.A. 445; Shearm. & Redf. Neg. 5th ed. § 164.

Counsel for appellant, we know, relies upon the decision of this
court in Ruehl v. Lidgerwood Rural Teleph. Co. 23 N. D. 6, — L.R.A.
(N.S.) —, 135 N. W. 793, as tending to support a contrary rule. We
do not, however, so interpret the opinion in that case. In it we did
not place our decision upon the proposition that the man who dug the
post holes might not possibly have been an independent contractor, but
upon the theory that the telephone company had contracted to place a
telephone in the house, and that a part of that undertaking was the
implied contract to do the work in a reasonably safe way and with the
exercise of such ordinary care that the occupants of the house would
not be in danger. The liability in such cases would be the same whether
the work was done by a servant or agent, or by an independent con-
tractor. In the case at bar, however, the injury was not done to the
second party to the contract, nor was the action brought by him. The
action is based upon an injury done to an outsider merely, and the lia-
bility, if any, must be based upon a duty and obligation to that out-
sider which is not contractual in its origin.
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But appellant insists that, under the holding in the Ruehl Case, a
liability could be based upon the theory that the injury was occa-
sioned by the subject of the contract, and that where the negligence or
defect which occasioned the injury results directly from the acts which
the contractor agrees, and is authorized, to do, the person who em-
ploys a contractor and authorizes him to do such acts is liable to the
injured party. He cites in support of this proposition both the cases
of Ruehl v. Lidgerwood Rural Teleph. Co. supra, and the cases of
Whitney v. Clifford, 46 Wis. 138, 32 Am. Rep. 703, 49 N. W. 835;
Robbins v. Chicago, 4 Wall. 675, 18 L. ed. 431; Ellis v. Sheffield Gas
Consumers’ Co. 2 El. & BL 769, 2 C. L. R. 249, 23 L. J. Q. B.
N. S. 42, 18 Jur. 146, 2 Week. Rep. 19, 19 Eng. Rul. Cas. 180. The
rule is, in the main, correctly stated by him ; and it is no doubt the law
that an owner of property can be held liable in damages in certain cases
even where the work is intrusted to an independent contractor, and
where the work ordered to be done or the structure ordered to be erect-
ed i3, in itself, intrinsically dangerous or a nuisance. The origin and
reason of this rule is the duty of due consideration which one in a
civilized community owes to his fellows and to the public, and that
such a duty precludes the ordering of that which, if done, will be in-
herently dangerous. These considerations are hardly applicable to the
case at bar. It can hardly be said as a matter of law that the machine
was a nuisance, or that the moving of it was an essentially dangerous
transaction. City & Suburban R. Co. v. Moores, 80 Md. 348, 45 Am.
St. Rep. 345, 30 Atl. 643; St. Louis, I. M. & S. R. Co. v. Yonley, 53
Ark. 503, 9 L.R.A. 604, 13 S. W. 333, 14 S. W. 800. Under the facts
disclosed by the record, it was for the trial judge, who acted as a jury
in this case, to decide these questions. It may also be the rule, as ap-
pellant suggests, that where a person contracts with an independent
contractor for the performance of that which, in its nature, is dan-
gerous unless due care is taken in the transaction, the principal will
be liable for injuries which result from a lack of such care. Robbins
v. Chicago, 4 Wall. 675, 18 L. ed. 431. The fact of this danger, how-
ever, is one primarily for the jury, and not for the court, or, where a
jury is waived, for the trial judge. In such cases, also, there must be
some measure of proof that the lack of care necessary to overcome the
dangerous condition of the instru.uent or the dangerous character of
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the work was a proximate cause of the injury. Whether the evidence
would justify such an inference in this case was primarily a question
for the trial judge to determine, and his finding in this respect must have
the same effect and weight as the verdict of a jury. There is no such
preponderance of evidence as would justify us in overruling his de-
cision. There is no positive testimony, in fact, that any sparks came
from the erack in the door at any time, or that the crack in the door had
anything to do with the conflagration. The evidence, indeed, as far as
it goes, shows that the crack was plastered with mud during the whole
of the journey. There is, in fact, no positive evidence whatever as to
the cause of the fire. There is, it is true, evidence that a year or so
before the accident in controversy the engine occasioned several other
fires, but as an offset to this there is evidence that at the end of the
season the engine was in better condition than during the same, and
that before the engine was moved the crack in the door was plastered
up, and that new grates were placed in the fire box. There is, in fact,
no direct testimony that the crack in the door, which is the only defect
concerning which there is any positive evidence, had anything to do
with the conflagration; and it is a matter of common knowledge that
prairie fires are not only occasioned by defective machines, but by care-
lessness in operation, the dropping of matches, the scattering of ashes,
and the pulling out of burning straw. It may possibly be that if the
suit had been brought against the contractor the burden would have
been upon him to afford some explanation for the fire under the pe-
culiar circumstances of the case. There could hardly be such a burden,
however, upon the defendant in this case. It may also be that if the
finding of the trial court had been other than it was, we would not have
interfered with it. We must, at any rate, give to the finding in this
case the same weight and effect as if it had been the verdict of a jury.
The judgment of the County Court is affirmed.
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STATE v. KAHELLEK.

(140 N. W. 1135.)

Conviction — common nuisance — appeal — cross-examination = restriction
- error.

Opinion filed April 9, 1913.

Appeal from a judgment and order of the County Court having in-
creased jurisdiction of Ward County; Davis, J.

Reversed.

Bilassdell, Murphy, & Blaisdell, for appellant.

In criminal cases, the defendant should not be restricted in a fair
and reasonable attempt, on cross-examination, to show the strife and
hostility of the witnesses against the defendant, as touching the credi-
bility of such witnesses. 2 Wigmore, Ev. §§ 879-1005; State v. Kent
(State v. Pancoast) 5 N. D. 516, 35 L.R.A. 518, 67 N. W. 753;
State v. Malmberg, 14 N. D. 523, 105 N. W. 614 ; State v. Hazlett, 14
N. D. 490, 105 N. W. 617; State v. Hakon, 21 N. D. 133, 129 N. W.
234.

The names of all witnesses known to the state’s attorney at the time
of the filing of the information should be indorsed thereon. State v.
Albertson, 20 N. D. 512, 128 N. W. 1122; State v. Kent (State v.
Pancoast) 5 N. D. 516, 35 L.R.A. 518, 67 N. W. 1052; State v.
Pierce, 22 N. D. 358, 133 N. W. 991.

Remarks by the trial court, expressing or indicating any opinion as
to the facts, the condition of the witnesses as to be sober or otherwise, is
improper. Territory v. O’Hare, 1 N. D. 30, 44 N. W. 1003; State
v. Barry, 11 N. D. 428, 92 N. W. 809; State v. Noah, 20 N. D. 281,
124 N. W. 1122; State v. Peltier, 21 N. D. 188, 129 N. W. 451.

The state appears by Andrew Miller, Attorney General, C. L. Young,
Assistant Attorney General, and Dudley L. Nash, State’s Attorney.

And admits reversible error by the trial court in restricting improp-
erly the cross-examination of witnesses for the state.

Per Curiam. This is an appeal from a judgment convicting the de-
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fendant of the crime of keeping and maintaining a common nuisance
in the county of Ward, between the 1st day of January, 1910, and the
24th day of July, 1911; and from an order denying defendant’s mo-
tion for a new trial. Numerous errors are assigned as a basis for a re-
versal. The state appears and admits reversible error by the trial court
in improperly restricting the cross-examination of two witnesses. Cross-
examination of these witnesses was not permitted to show hostility
toward the defendant or their state of mind regarding him. This
class of cross-examination has been repeatedly held proper in this state,
and we think the assignment of the appellant on this point is sus-
tained thereby. See State v. Hakon, 21 N. D. 133, 129 N. W. 234;
State v. Hazlett, 14 N. D. 490, 105 N. W. 617; State v. Malmberg,
14 N. D. 523, 105 N. W. 614; State v. Kent (State v. Pancoast) 5
N. D. 516, 35 L.R.A. 518, 67 N. W. 753.

The judgment and order of the County Court of Ward County are
reversed.

HINTZ v. WAGNER.

(140 N. W. 729.)

Expert testimony — subjects — litigations.

1. Testimony of experts is admissible in many cases, because the subject of
the litigation relates to or involves matters on which people in general are in-
competent to form or offer opinions, and because the expert has made a special
study of the subject.

Medical expert — examination — qualifications — case of injury — opinion
— witness.

2. As a general, though not inflexible, rule, a medical expert who has never
treated an injured party, and only makes an examination many months after the
injury was inflicted, and then solely for the purpose of qualifying him as an
expert witness, may not give his opinion as to the cause of the present condition
of the party, the extent and effect of the injuries, and their duration, when such
opinion is based largely upon a history of the case given by the injured party
to the expert for the purpose of qualifying him as an expert witness.

Note.—For a note on the admissibility of the opinions of medical experts, see 59
Am. Dec. 180. And as to opinion evidence of physician as to personal injury, see
note in 10 Am. St. Rep. 63.
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Injuries — assault — expert testimony — diagnosis = opinion = personal
examination — hearsay.

3. This action is for injuries occasioned by an assault alleged to have been
committed by defendant upon plaintiff. The only expert testimony was given
by a physician who had never been called to attend plaintiff or prescribe for
her, but who examined her during the progress of the trial, about eighteen
months after the infliction of the injury, solely for the purpose of qualifying
him as an expert witness. There were no outward evidences of the injury, and
he testified that he formed his diagnosis upon the strength of what he found,
what he made her tell him, her answers to his inquiries, what she said about
the changes from time to time in the past, and her history of her condition dur-
ing the time between the litigation and the trial. Held that, under the cir-
cumstances of this case, and such opinion being largely based upon hearsay and
statements made out of court, not under oath, and when every temptation and
opportunity existed for exaggeration and misrepresentation, such evidence was
incompetent, and its admission highly prejudicial to the defendant.

Medical expert =— opinion evidence — history of case,

4. Testimony of a medical expert should, in general, be confined to the result
of his actual investigations, and, when he has never been called to attend or
prescribe for the party, should be limited to the conditions he finds on the
examination, and to his opinion based thereon.

Witness - subject — deception — evidence — jury.
5. Testimony of a medical expert that the plaintiff, whom he examined to
qualify him as a witness, could not deceive him as to her condition, was im-
properly received for the reason that that question was for the jury.

Injury — services — value =— damages.

6. Evidence was admitted that plaintiff had been unable to perform her
household duties since the infliction of the injury, and that it became necessary
for a young daughter to aid her in doing her housework. No definite value
was fixed on the services of such daughter, and the condition of the evidence
on the subject rendered it possible for the jury to include the value of her
services in the verdict. Held, that it was error to admit such evidence as a
basis for damages.

Testimony — witness — argument — jury.
7. It was error to permit the medical expert to give testimony in the nature
of an argument to the jury in favor of the plaintiff.

Evidence — witness — error.
8. The error, in admitting the testimony of the medical expert, based upon
the history of the case, etc., given by plaintiff in this case, was not cured by
other evidence on the same subject.
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Reversal = technical error — substance — issues — substantial rights.
9. A reversal on technical error is a reversal on error not going to the sub-
stance of the issues or to the substantial rights of a party.

Testimony of expert — injury — recovery — amount — jury — verdict.

10. In this case the testimony of the expert to some extent went to the fact
of the injury, but very largely to the amount of recovery; and this court can-
not determine that, had such incompetent evidence been excluded, the jury would
have arrived at the verdict which it found. Such error was, therefore, not a
technical error, but went to one of the vital elements of the issues.

Fair trial — jury — verdict — justice.

11. Every person is entitled to a legal trial, and, in & jury case, to a verdict
which has been reached by a fair submission of the evidence and the law of the
case to the jury; and when this has not been dome, this court cannot say that
justice has been done, but must hold that the verdict has been reached by
illegal means.

Technical errors — criminal appeal act — policy of the law.

12. In answer to respondent’s contention that the errors presented in this
record are only technically errors, and his request that the court follow certain
provisions of the 1907 English criminal appeal act, and of a bill recently passed
by the national House of Representatives, attention is called to the fact that
they are but expressions of the policy of the law of this state and of this court
for many years.

" On Application for Rehearing.

Appeal = objections.

13. An objection properly interposed to a general question as to the diagnosis
formed on an examination of a party, which objection is based upon the
ground that, in laying a foundation for the general question, it was disclosed
that the diagnosis was based in part, at least, upon hearsay and other evidence
incompetent as a foundation, covers all subsequent questions on the same sub-
ject, propounded to the same witness, and having for their object the eliciting
of answers necessarily included in the answer to the main question.

Opinion filed February 18, 1913. On petition for rehearing April 9, 1913.

Appeal from a judgment and order of the District Court of Wells
County ; Burke, and Coffey, JJ.

Reversed.

John O. Hanchett, for appellant.

If the plaintiff’s minor daughters had worked out and earned wages,
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such wages would have belonged, not to her, but to Carl Hintz, their
father, and are therefore not a proper element of damages in this case.
Rev. Codes 1905, § 4092; Am. Dig. Century ed. cols. 2471, 2480,
§§ 4466, 4475 ; Hanson v. Boyd, 161 U. S. 397, 40 L. ed. 746, 16 Sup.
Ct. Rep. 571; Miller v. Keokuk & D. M. R. Co. 63 Iowa, 680, 16 N.
W. 567 ; Mackey v. Olssen, 12 Or. 429, 8 Pac. 357 ; Hazard Powder Co.
v. Volger, 7 C. C. A. 130, 12 U. S. App. 665, 58 Fed. 152.

The plaintiff was permitted on her direct examination, over objec-
tion, to testify that her condition at the time of the trial was the result
of the assault and battery upon her, by defendant. Such was error,
since it was a mere opinion or conclusion, and, if proper at all, was a
matter for expert testimony, or a question for the jury. Kline v. Kan-
sas City, St. J. & C. B. R. Co. 50 Iowa, 659 ; People v. Hare, 57 Mich.
505, 24 N. W. 843; Yost v. Conroy, 92 Ind. 471, 47 Am. Rep. 156;
Smith v. Northen P. R. Co. 3 N. D. 561, 68 N. W. 345.

A physician who has made an examination of a patient for treatment
at the time, or within a short time after the injury, may testify as to
a diagnosis or opinion based on such examination. But statements of
past suffering or symptoms are excluded. 1 Greenl. Ev. 16th ed. p.
255; Atchison, T. & S. F. R. Co. v. Frazier, 27 Kan. 463.

A physician will not be permitted to give his opinion based partly
upon his examination, and, what the party told him of the past history
of the case. Kreuziger v. Chicago & N. W. R. Co. 73 Wis. 158, 40
N. W. 657; Rowell v. Lowell, 11 Gray, 420.

A physician cannot testify or give his opinion as an expert, as to
whether the plaintiff was a strong woman before the injury. Such evi-
dence is wholly incompetent. Moore v. Chicago, B. & Q. R. Co. 65
Towa, 505, 54 Am. Rep. 26, 22 N. W. 650; People v. Hare, 57 Mich.
505, 24 N. W. 843; Carter v. Boehm, 1 Smith, Lead. Cas. 286, see
note; Ellingwood v. Bragg, 52 N. H. 488.

Upon subjects of general knowledge, with which juries are presumed
to be familiar, witnesses must testify as to facts alone, and not as ex-
perts. Jones v. Tucker, 41 N. H. 547; Cole v. Lake Shore & M. S.
R. Co. 95 Mich. 77, 54 N. W. 638 ; Hamer v. First Nat. Bank, 9 Utah,
215, 33 Pac. 941; Carpenter v. Calvert, 83 Ill. 70.

Bessessen & Berry, for respondent.

It has been repeatedly held that objections to evidence not made in
25 N. D.—8.
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the court below cannot be urged on appeal. Decen. Dig. & Key
Number Series, Appeal & Error, § 181.

Findings of fact by the trial court are conclusive on appeal.
Decen. Dig. Appeal & Error, 1008; Warren v. Nix, 97 Ark. 374, 135
S. W. 896 ; Bayle v. Morris, — Tex. Civ. App. —, 134 S. W. 767.

If there is any legal evidence touching the issues decided, the find-
ings of the trial court will not be disturbed. See Hardison v. Davis,
131 Cal. 635, 63 Pac. 1005; Yore v. Seitz, — Cal. —, 57 Pac. 886;
Wheeler & W. Mfg. Co. v. Barrett, 172 Ill. 610, 50 N. E. 325; Spencer
v. Berns, 114 Iowa, 126, 86 N. W. 209; Martin v. Walker, 84 Minn.
8, 86 N. W. 467 ; Inge v. McCreery, 60 App. Div. 557, 69 N. Y. Supp.
1052 ; Deegan v. Kilpatrick, 54 App. Div. 371, 66 N. Y. Supp. 628;
Neely v. Grayson County Nat. Bank, 25 Tex. Civ. App. 513, 61 S. W.
559 ; Abeel v. Tasker, — Tex. Civ. App. —, 47 S. W. 738.

If findings are supported by competent evidence, they will not be
disturbed. Spitler v. Kaeding, 133 Cal. 500, 65 Pac. 1040; Herd v.
Tuohy, 133 Cal. 55, 65 Pac. 139; Sonoma County v. Hall, 129 Cal.
659, 62 Pac. 213 ; Baird v. New York, 96 N. Y. 567 ; Kornder v. Kings
County Elev. R. Co. 61 App. Div. 439, 70 N. Y. Supp. 708; Jena v.
Third Ave. R. Co. 50 App. Div. 424, 64 N. Y. Supp. 88; Cauhape v.
Security Sav. Bank, 118 Cal. 82, 50 Pac. 310; Kelly v. Brown, — Cal.
—, 8 Pac. 38; De Celis v. Porter, 65 Cal. 3, 2 Pac. 257, 3 Pac. 120;
Hoffeld v. Buffalo, 130 N. Y. 387, 29 N. E. 747; Deuterman v. Gains-
borg, 9 App. Div. 151, 41 N. Y. Supp. 185; The City of New York
(Alexandre v. Machan) 147 U. S. 72, 37 L. ed. 84, 13 Sup. Ct. Rep.
'211; Jeffries v. Mutual L. Ins. Co. 110 U. S. 305, 28 L. ed. 156,
4 Sup. Ct. Rep. 8; Hafelfinger v. Perry, — Colo. —, 121 Pac. 1021
State ex rel. Oolitic Stone Co. v. Central States Bridge Co. 49 Ind.
App. 544, 97 N. E. 803; Benbow v. The James John, 61 Or. 153, 121
Pac. 899; Rauchwanger v. Katzin, 82 N. J. L. 339, 82 Atl. 510;
Hillman v. Donaldson, 67 Wash. 412, 121 Pac. 866; Hubbard v.
Ferry, 141 Wis. 17, 135 Am. St. Rep. 27, 123 N. W. 142,

On evidence fairly justifying either of two inferences, the decision
of the trial court must control. Kola Lumber Co. v. Stoughton Wagon
Co. 143 Wis. 329, 127 N. W. 974; West Virginia Northern R. Co. v.
United States, 67 C. C. A. 220, 134 Fed. 198; Dooley v. Pease, 1S0
U. 8. 126, 45 L. ed. 457, 21 Sup. Ct. Rep. 329, 12 Am. Crim. Rep.
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408; McLeod v. Hunter, 49 App. Div. 131, 63 N. Y. Supp. 153;
Holmvig v. Dakota County, 90 Neb. 576, 134 N. W. 166; Brogna v.
Brogna, 67 Wash. 687, 122 Pac. 1; Schweikert v. John R. Davis Lum-
ber Co. 147 Wis. 242, 133 N. W. 136 ; Howe v. Stratton, 107 Ill. App.
281.

The burden is on the defendant to show that the greater weight of
the evidence is against the findings objected to. Lee v. Dwyer, 20 S.
D. 464, 107 N. W. 674.

A married woman has such an interest in her working capacity as will
enable her to recover for its impairment. See Powell v. Augusta & S.
R. Co. 77 Ga. 192, 3 S. E. 757 ; Hamilton v. Great Falls Street R. Co.
17 Mont. 334, 42 Pac. 860, 43 Pac. 713 ; Harmon v. Old Colony R. Co.
165 Mass. 100, 30 L.R.A. 658, 52 Am. St. Rep. 499, 42 N. E. 505;
Colorado Springs & I. R. Co. v. Nichols, 41 Colo. 272, 20 L.R.A.
(N.S.) 215, 92 Pac. 691; Elijah v. Cowling, 49 Ind. App. 515, 97
N. E. 551; Wrightsville & T. R. Co. v. Vaughan, 9 Ga. App. 371,
71 8. E. 691; Metropolitan Street R. Co. v. Johnson, 90 Ga. 500, 16
S. E. 49. See Lehman v. Amsterdam Coffee Co. 146 Wis. 213, 131
N. W. 362; Skow v. Green Bay & W. R. Co. 141 Wis. 21, 123 N. W.
138; Baxter v. Chicago & N. W. R. Co. 104 Wis. 307, 80 N. W. 644;
American Mfg. Co. v. Bigelow, 110 C. C. A. 77, 188 Fed. 34; Smith v.
Hoctor, 107 N. Y. Supp. 33 ; Chicago, R. I. & P. R. Co. v. Batsel, 100
Ark. 526, 140 S. W. 726.

It has been held that an appeal may be withdrawn, after part of the
damages found by the jury is permitted by the plaintiff, and that the
defendant thereafter proceeds at his own risk, as to costs. Theaven-
ought v. Hardeman, 4 Yerg. 565.

Costs can only be awarded when expressly authorized. Casseday v.
Robertson, 19 N. D. 574, 125 N. W. 1045 ; Whitney v. Akin, 19 N. D.
638, 125 N. W. 470 ; Engholm v. Ekrem, 18 N. D. 185, 119 N. W. 35;
Elfring v. New Birdsall Co. 17 S. D. 350, 96 N. W. 703; Bathgate
v. Irvine, 126 Cal. 135, 77 Am. St. Rep. 158, 58 Pac. 442; Baltimore
& 0. R. Co. v. Pittsburg, C. & St. L. R. Co. 1 Ohio C. D. 60; Summer-
hill v. Darrow, 94 Tex. 71, 57 S. W. 942; See also Andresen v. Upham
Mfg. Co. 120 Wis. 561, 98 N. W. 518; Texas & P. R. Co. v. Davis, —
Tex. Civ. App. —, 66 S. W. 598; Freeman v. Fuller, — Tex. Civ.
App. —, 127 S. W. 1194 ; Ami Co. v. Tide Lumber Co. 51 Wash. 171,
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98 Pac. 380; McKeown v. Dyniewicz, 83 Ill. App. 509; Clark v.
McDowell, 58 Neb. 593, 79 N. W. 158; Toledo, St. L. & W. R. Co.
v. Stevenson, 122 Ill. App. 654.

A party cannot object to evidence of a fact when he permits the
same fact to be testified to without objection. Bailey v. Walton, 24 S.
D. 119, 123 N. W. 701; Fowler v. Iowa Land Co. 18 S. D. 131, 99 N.
W. 1095 ; Peters v. Kiriakedes, 27 S. D. 371, 131 N. W. 316; Rob-
inson v. Omaha, 84 Neb. 642, 121 N. W. 969 ; Olmstead v. Red Cloud,
86 Neb. 528, 125 N. W. 1101; Beard v. First Nat. Bank, 41 Minn.
153, 43 N. W. 7; Spoonick v. Backus-Brooks Co. 89 Minn. 354, 94 N.
W. 1079 ; Ashley v. Sioux City, — Iowa, —, 93 N. W. 303; Graham
v. Mattoon City R. Co. 234 Ill. 483, 84 N. E. 1070, 14 Ann. Cas.
853 ; Hunt v. Dubuque, 96 Iowa, 314, 65 N. W. 319 ; Boston Woven
Hose & Rubber Co. v. Kendall, 178 Mass. 232, 51 L.R.A. 781, 86
Am. St. Rep. 478, 59 N. E. 657, 9 Am. Neg. Rep. 496; People v.
Chacon, 102 N. Y. 669, 6 N. E. 303 ; Butts County v. Hixon, 135 Ga.
26, 68 S. E. 786; St. Louis Southwestern R. Co. v. Huey, — Tex.
Civ. App. —, 130 S. W. 1017; Anderson v. Minneapolis, St. P. & S.
Ste. M. R. Co. 18 N. D. 462, 123 N. W. 281; Doyle v. Eschen, 5 Cal.
App. 55, 89 Pac. 836; Daughtry v. Savannah & S. R. Co. 1 Ga. App.
393, 58 S. E. 230; Erickson v. Sophy, 10 S. D. 71, 71 N. W. 758;
Indianapolis Street R. Co. v. Taylor, 39 Ind. App. 592, 80 N. E. 436 ;
Knuckey v. Butte Electric R. Co. 45 Mont. 106, 122 Pac. 280; St.
Louis & S. F. R. Co. v. Duke, 112 C. C. A. 564, 192 Fed. 306 ; Neff v.
Williamson, 154 Ala. 329, 46 So. 238 ; Hindle v. Healy, 204 Mass. 48,
90 N. E. 511; Pace v. Louisville & N. R. Co. 166 Ala. 519, 52 So. 52 ;
Poppenhusen v. Poppenhusen, 149 App. Div. 307, 133 N. Y. Supp.
887; Waters-Pierce Oil Co. v. Snell, 47 Tex. Civ. App. 413, 106 S.
W. 170; Iowa Homestead Co. v. Duncombe, 51 Iowa, 525, 1 N. W,
725; Edwards v. White, — Tex. Civ. App. —, 120 S. W. 914; Vann
v. Denson, 56 Tex. Civ. App. 220, 120 S. W. 1020; New York P. &
N. R. Co. v. Wilson, 109 Va. 754, 64 S. E. 1060; Los Angeles County
v. Winans, 13 Cal. App. 257, 109 Pac. 650; Atlanta & W. P. R. Co.
~ v. Haralson, 133 Ga. 231, 65 S. E. 437, 21 Am. Neg. Rep. 597; Mu-
tual F. Ins. Co. v. Ritter, 113 Md. 163, 77 Atl. 388; Missouri K. &
T. R. Co. v. Gilbert, — Tex. Civ. App. —, 130 S. W. 1037; Small v.
Rush, — Tex. Civ. App. —, 132 S. W. 874; Buswell v. 0. W. Kerr Co.
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112 Minn. 388, 128 N. W. 459, 21 Ann. Cas. 837; Wilder v. Great
Western Cereal Co. 134 Iowa, 451, 109 N. W. 789 ; Raymond v. Glov-
er, 122 Cal. 471, 55 Pac. 398; Medearis v. Anchor Mut. F. Ins. Co.
104 Towa, 88, 65 Am. St. Rep. 428, 73 N. W. 495 ; Missouri P. R. Co.
v. Fox, 60 Neb. 531, 83 N. W. 744, 8 Am. Neg. Rep. 463.

The testimony of the physician was limited to his opinion or diag-
nosis based on his medical examination only. In any event, the ob-
jection is without merit, because of failure to object properly. Bailey
v. Walton, 24 S. D. 119, 123 N. W. 701; Fowler v. Jowa Land Co.
18 8. D. 131, 99 N. W. 1095; Robinson v. Omaha, 84 Neb. 642, 121
N. W. 969 ; Peters v. Kiriakedes, 27 S. D. 371, 131 N. W. 316; Olm-
stead v. Red Cloud, 86 Neb. 528, 125 N. W. 1101; Beard v. First Nat.
Bank, 41 Minn. 153, 43 N. W. 7; Spoonick v. Backus-Brooks Co. 89
Minn. 354, 94 N. W. 1079 ; Ashley v. Sioux City, — Iowa, — 93 N. W
303; Wheelock v. Godfrey, — Cal. —, 35 Pac. 317 ; Graham v. Mat
toon City R. Co. 234 Ill. 483, 84 N. E. 1070, 14 Ann. Cas. 853;
Hunt v. Dubuque, 96 Iowa, 314, 65 N. W. 319; Boston Woven Hose
& Rubber Co. v. Kendall, 178 Mass. 232, 51 L.R.A. 781, 86 Am. St.
Rep. 478, 59 N. E. 657, 9 Am. Neg. Rep. 496 ; People v. Chacon, 102
N. Y. 669, 6 N. E. 303; Butts County v. Hixon, 135 Ga. 26, 68 S. E.
786; St. Louis Southwestern R. Co. v. Huey, — Tex. Civ. App. —,
130 S. W. 1017; Anderson v. Minneapolis, St. P. & S. Ste. M. R.
Co. 18 N. D. 462, 123 N. W. 281.

There is no error in permitting a witness to testify as to undisputed
facts. Hilleboe v. Warner, 17 N. D. 594, 118 N. W. 1047 ; Hedderich
v. Hedderich, 18 N. D. 488, 123 N. W. 276; DeVos v. Caplan, 165
Mich. 77, 130 N. W. 328; Erp v. Raywood Canal & Mill. Co. —
Tex. Civ. App. —, 130 S. W. 897 ; Central of Georgia R. Co. v. Butler
Marble & Granite Co. 8 Ga. App. 1, 68 S. E. 775.

The opinion of a physician is necessarily formed in part on the state-
ments of his patient, describing conditions and symptoms, and causes
which led to the injury. Such opinion is clearly competent as coming
from an expert. Barber v. Merriam, 11 Allen, 322; 5 Enc. Ev. 606,
612, 618; Jones, Ev. pp. 436, 472, § 375; Kansas City, Ft. S. & M.
R. Co. v. Stoner, 2 C. C. A. 437, 10 U. S. App. 209, 51 Fed. 649;
Consolidated Traction Co. v. Lambertson, 59 N. J. L. 297, 36 Atl
100; Denver & R. G. R. Co. v. Roller, 49 L.R.A. 77, 41 C. C. A. 22,
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100 Fed. 738; Tisdale v. Delaware & H. Canal Co. 4 N. Y. S. R. 312;
Louisville, N. A. & C. R. Co. v. Falvey, 104 Ind. 409, 3 N. E. 389,
4 N. E. 908; Corin v. Fitchburg & L. Street R. Co. 181 Mass. 202,
92 Am. St. Rep. 408, 63 N. E. 355.

The admission of incompetent or irrelevant evidence over objection
is not prejudicial error where there is in the record undisputed evi-
dence not objected to, on the same issue. Erp v. Raywood Canal &
Mill. Co. — Tex. Civ. App. —, 130 S. W. 897; Central of Georgia
R. Co. v. Butler Marble & Granite Co. 8 Ga. App. 1, 68 S. E. 775;
DeVos v. Caplan, 165 Mich. 77, 130 N. W. 328; Hedderich v. Hedder-
ich, 18 N. D. 488, 123 N. W. 276.

The statement of one or more specific grounds of objection to evi-
dence, is a waiver of all other grounds of objection. St. Vincent’s Inst.
Co. v. Davis, 129 Cal. 20, 61 Pac. 477; Berliner v. Travelers’ Ins.
Co. 121 Cal. 451, 53 Pac. 922; Natoma Water & Min. Co. v. Clarkin,
14 Cal. 544 ; Evans v. Keystone Gas Co. 148 N. Y. 112, 30 L.R.A. 651,
51 Am. St. Rep. 681, 42 N. E. 513; McCulloch v. Hoffman, 73 N. Y.
615; Durgin v. Ireland, 14 N. Y. 322; Tilton v. Flormann, 22 S. D.
324, 117 N. W. 377; Kollock v. Parcher, 52 Wis. 393, 9 N. W. 67;
Texas & P. R. Co. v. Watson, 190 U. S. 287, 47 L. ed. 1057, 23 Sup.
Ct. Rep. 681; Delaware, L. & W. R. Co. v. Devore, 58 C. C. A. 543,
122 Fed. 791.

An objection to evidence on the ground that it is incompetent, irrel-
evant, and immaterial cannot be considered on appeal. Decen. Dig.
Appeal & Error, § 231; Buchanan v. Minneapolis Threshing Mach. Co.
17 N. D. 343, 116 N. W. 335; Landis Mach. Co. v. Konantz Saddlery
Co. 17 N. D. 310, 116 N. W. 333; H. C. Behrens Lumber Co. v. Lager,
26 S. D. 160, 128 N. W. 698, Ann. Cas. 1913 A, 1128,

The object of an objection to evidence is to enable the court to rule
intelligently thereon. Paine v. Crane, 112 Minn. 439, 128 N. W. 574;
State v. Brandner, 21 N. D. 310, 130 N. W. 941; Zilke v. Johnson, 22
N. D. 75, 132 N. W. 640; Jones, Ev. p. 470, § 375.

It is proper, on the examination of an expert, to require him to state
the reasons upon which he bases his opinions. Lewiston Steam Mill
Co. v. Androscoggin Water Power Co. 78 Me. 274, 4 Atl. 555; Keith
v. Lothrop, 10 Cush. 453; Chicago, R. I. & P. R. Co. v. Johnson, 25
Okla. 760, 27 L.R.A.(N.S.) 879, 107 Pac. 662; Chicago & N. W. R.
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Co. v. Cicero, 154 T11. 656, 39 N. E. 574 ; Cincinnati v. Scarborough, 6
Ohio Dec. Reprint, 874; Price v. Richmond & D. R. Co. 38 S. C.
199, 17 S. E. 732; McCabe v. Swift & Co. 143 Ill. App. 404; Fowlie
v. McDonald, C. & Co. 82 Vt. 230, 72 Atl. 989; Jones, Ev. pp. 473,
490; 5 Enc. Ev. 613, C.; Missouri P. R. Co. v. Fox, 60 Neb. 531, 83
N. W. 744, 8 Am. Neg. Rep. 463; Oxford Junction Sav. Bank v.
Cook, 134 Towa, 185, 111 N. W. 805; Prout v. Prout, 82 N. J. L.
537, 81 Atl. 757; Blake v. Meyer, 110 App. Div. 734, 97 N. Y. Supp.
424 ; Duer v. Allen, 96 Iowa, 36, 64 N. W. 682; Smith v. Dawley, 92
Iowa, 312, 60 N. W. 625; Parker v. Ottumwa, 113 Iowa, 649, 85 N.
W. 805; Kreigh v. Sherman, 105 Ill. 49; Smith v. Chicago, M. & St.
P. R. Co. 26 S. D. 555, 128 N. W. 815; Perrott v. Shearer, 17
Mich. 48; Brooks v. Sioux City, 114 Iowa, 641, 87 N. W. 682; Wendt
v. Chicago, St. P. M. & O. R. Co. 4 S. D. 476, 57 N. W. 226; Mor-
risey v. People, 11 Mich. 327; People v. Lohman, 2 Barb. 216; St.
Louis, & S. F. R. Co. v. Sutton, — Ala. —, 55 So. 989; Osborn v.
Quincy, O. & K. C. R. Co. 144 Mo. App. 119, 129 S. W. 226; Brins-
field v. Howeth, 110 Md. 520, 73 Atl. 289; Stewart v. Watson, 133
Mo. App. 44, 112 S. W. 762; Baltimore & O. R. Co. v. State, 107
Md. 642, 69 Atl. 439; Voisin v. Jewell, 9 La. 112; Tremain v. Dyott,
161 Mo. App. 217, 142 S. W. 760; Wood v. Omaha, 87 Neb. 213,
127 N. W. 174.

Technical errors and objections should give way to justice. Moran
v. Dake Drug Co. 134 N. Y. Supp. 995; Rev. Codes N. D. 1905, §
10157 ; Standard Oil Co. v. Brown, 218 U. S. 78, 54 L. ed. 939, 30
Sup. Ct. Rep. 669; Press Pub. Co. v. Monteith, 103 C. C. A. 503,
180 Fed. 357.

Exemplary damages are properly allowable in this case. Rev. Codes
N. D. 1905, § 6562; Shoemaker v. Sonju, 15 N. D. 518, 108 N. W.
42, 11 Ann. Cas. 1173.

Spavrping, Ch. J. Plaintiff brought this action to recover damages
for injuries sustained in a personal altercation with the defendant, over
some live stock belonging to him which had trespassed upon land belong-
ing to plaintiff’s husband. We do not find it necessary to enter into a
detailed statement of the evidence adduced at the trial. A verdict for
$2,000 was returned in favor of plaintiff. A new trial was denied on
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plaintiff consenting to a reduction of the verdict to $1,740. From the
order denying a new trial, and the judgment entered in plaintiff’s favor,
this appeal was taken. A new trial must be granted. The most im-
portant error consisted in the admission of the testimony of an expert
witness, and this will be first considered.

1. Plaintiff and some of her witnesses testified to the altercation over
the live stock and as to the injuries inflicted upon her by the defend-
ant, her visits to a physician and his prescriptions for her. No at-
tempt appears to have been made to subpceena such physician, until the
time of the trial, when he was found to be absent in Canada on a visit.
The assault found by the jury to have been committed was made Novem-
ber 6, 1908. The trial occurred in July, 1910. Dr. Per Oyen was called
to give his opinion as to the extent of her injury and the ailments
claimed to have arisen therefrom, their permanency, etc. He had
never treated the plaintiff professionally. He testified that he had
known her by sight for a year or two, but had only been acquainted
with her two weeks, having, during that time, been called to attend a
member of her family, and that he examined her on each of two days
during the trial, for the purpose of qualifying himself to testify as an
expert; and over objection he was permitted to tell the jury as to the
character and extent of her ailments occasioned by the assault com-
plained of and as to their permanency, such testimony being in corrob-
oration of that of the plaintiff and other witnesses, but going directly
to the amount of damages which the jury might award her, it being a
case in which the amount awarded was largely within the discretion of
the jury. He testified that he formed his diagnosis upon “the strength
of what I found there, what I made her tell me, her answers to the in-
quiries I propounded. I diagnosed on that. . . . I began to look
into her symptoms, and asked her about it, and wanted to know about
the changes from time to time, month after month, in the past, and
went through the whole history.” '

It must be borne in mind that there were no visible evidences of the
injury complained of ; that is, no scars or wounds visible, at the time
of Dr. Oyen’s examination. She claimed to have suffered from head-
aches, nervousness, sleeplessness, heart, and other troubles, and that
at the time of the trial she was still suffering to some extent from them,
and that they all resulted from the assault of the defendant; that by
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reason of these things she had been unable to do housework for six
months after the assault, and only a little after that time. It is appar-
ent that, under the circumstances, his opinions must have been mainly
formed from Ler statements of past conditions. The broad question
is whether testimony of the doctor, giving his opinion as an expert, as
to the extent of her injuries, their probable duration and their effect
upon her, based not solely upon what he found by a personal exam-
ination or on what she told him for the purpose of enabling him to
prescribe for her, but upon her history of the case, dating from the
time of the injury to the day of the trial, as well as upon what he ob-
served, or the conditions he found on examination, was properly re-
ceived. We are not disposed to lay down an inflexible rule on this
subject. 1 Greenl. Ev. § 162 b, note, 14. We can imagine a case where-
in evidence of this nature might possibly be obtained and in which it
might be properly admitted, but this is not such a case. Dr. Oyen was
the only medical witness testifying, and upon his opinion the jury
was to find, in a very large degree, the extent of her injuries and the
amount which she would be entitled to recover, if they found in her
favor on the facts. What she told him as to the assault, as to the nature
of the injuries inflicted upon her, as to how they affected her between
the time of the altercation and the trial, was stated out of court, not
in the presence of the defendant or his counsel, not under oath, and
solely with a view to qualifying the doctor as an expert and for the bear-
ing it might have upon the verdict, and especially upon the amount of
the recovery. The circumstances were such as in no manner to serve
as a substitute for an oath, and every opportunity and every temptation
was presented, enabling the plaintiff to shade or color her statements
with reference to using the doctor as a witness. No more opportune
occasion could arise for a party to make self-serving declarations than
is disclosed in this record. The result was that the doctor in testifying
as to his opinion was usurping, in a measure, the province of the jury.
Expert testimony is admissible in many cases, because the subject of
the litigation relates to or involves matters which human kind in gen-
eral are incompetent to or form or offer opinions on, and it becomes nec-
essary to call upon those who have made a special study of the sub-
ject under consideration, who are employed or engaged in a line of
work which involves the constant investigation and consideration of
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such questions; and when they are called as witnesses the scope of their
testimony is fairly well limited, and should, in general, be confined
to the result of their actual investigations, and not based upon hearsay
evidence, self-serving declarations, or statements of other parties made
under circumstances admitting of coloration or exaggeration for its ef-
fect upon the verdict. A physician called at the time of the injury or
near it, when the plaintiff is suffering directly from the injury, and be-
fore litigation is contemplated or commenced, may ordinarily base his
opinion in part upon what the patient tells him, to enable him to pre-
scribe for his relief. The temptation to misstate, or to exaggerate, or
to assign the suffering to the wrong cause, is then insignificant, and the
yielding to such temptation, if any, is improbable. The desire to effect
the relief of pain or suffering, and to recover, removes in a large meas-
ure the temptation to misstate, and the statements made under such
circumstances ordinarily become a part of the res gestw. But these
reasons do not exist a year and eight months after an injury, and after
the commencement of litigation, and when the injured person is relat-
ing the history of his case, his symptoms, and his condition solely for
the purpose of qualifying the expert as a witness. The authorities on this
subject are generally in harmony, although some are cited in treatises
as supporting the admission of such evidence; but on an examination
of such cases we find few, if any, of them sustaining the points to
which they are cited. Reference will be made to them after a brief
consideration of some of those supporting our conclusion.

In summing up as to the competency of an expert opinion based up-
on information which the expert has derived from private conversations
with third parties, Dean Rogers in his work on Expert Testimony, at
§ 46, says that it has never been held that this may be received, and
that this does not apply to opinions based in part on statements made
by the patient to the physician to enable the latter to determine upon a
proper course of treatment. Some authorities fail to disclose whether
the opinions received were from medical experts who had treated the
party, or whether they were called only for the purpose of giving testi-
mony, as in the case at bar. He also lays down the rule, in § 47, at
page 161, that the physician cannot give to the jury as evidence either
the patient’s history of the case, statements in respect to the cause of
the trouble or as to past experience with it; “neither can he express an
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opinion which he bases on such history or stalemenis as to past ex-
perience.”

The supreme court of Michigan, in Grand Rapids & I. R. Co. v.
Huntley, 38 Mich. 537, 31 Am. Rep. 321, held that exclamations of
pain were properly excluded from evidence when they were made at
a medical examination, which was solely for the purpose of obtaining
testimony. To the same effect, see Darrigan v. New York & N. E. R.
Co. 52 Conn. 285, 52 Am. Rep. 590, 11 Am. Neg. Cas. 250. The
Connecticut court says that to admit them would be to permit “parties
to introduce in evidence their own declarations made out of court, not
under oath and when the temptation to exaggerate, and even to utter
untruths, would be pretty strong.” In Atchison, T. & S. F. R. Co. v.
Frazier, 27 Kan. 463, the physician who had made an examination
of the plaintiff was permitted to testify, from such examination and
from the history of the case as detailed by the plaintiff to him, and from
statements made by her husband in her presence to him, as to the cause
of the malady with which the plaintiff was afflicted ; and Judge Brewer,
writing the opinion holding this evidence incompetent, says that it
would have been perfectly competent for the physician to have testi-
fied not merely to the appearance of the wound as he saw it, but also to
all statements made by Mrs. Frazier as to her present bodily condition,
and to have given to the jury his opinion based upon such examination
and statements; buf that ¢ was not competent for the physician to
lestify as to her statements in respect to the cause of the injury, her
past experience in connection with it, or to give his opinion as based
upon such history of the case. And in Heald v. Thing, 45 Me. 392,
the court of that state sustained the trial court which permitted a phy-
sician, who had made an examination and received a history of the
case, to give his opinion as far as it was based upon his personal ex-
amination, but he was not permitted to state what the patient had given
as the history of the case, or to give the jury an opinion based par-
tially or wholly upon such history.

In Kreuziger v. Chicago & N. W. R. Co. 73 Wis. 158, 40 N. W.
637, it was held that it constituted error to receive as evidence the tes-
timony of a physician upon what the plaintiff and her mother told him,
a year and a half after the accident; and the court remarks that such
testimony is grossly incompetent and unsafe by all authorities and by
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common reason. And in Comstock v. Georgetown Twp. 137 Mich.
541, 100 N. W. 788, the supreme court of Michigan holds that ex-
pressions of pain, physical or otherwise, made to physicians called by
plaintiff, not to give medical aid but to make up medical testimony, are
inadmissible, and cites many authorities in support of its conclusion.

In the case at bar the physician testified at length as to his methods
of examination, and stated in effect that the plaintiff could not deceive
him as to her condition. In the recent case of Marshall v. Wabash R.
Co. 171 Mich. 180, 137 N. W. 89, a reversal on a second trial was or-
dered, largely because the medical expert who had been called to make
the examination to qualify him as a witness was permitted to testify
that, in his opinion, the plaintiff was not simulating, on the ground
that that question was for the jury; and it was held that the witness
should have been confined to the conditions he found and to his opinion
based thereon. In harmony with our conclusions is Russell v. Lowell,
11 Gray, 420, where it was held that a surgeon who attended and pre-
scribed for the plaintiff, once three months after the accident, and
examined the injuries again after the action was brought, may be al-
lowed to testify to his opinion of the injuries derived from what he
saw, but not from any statements of the plaintiff. And in Quaife v.
Chicago & N. W. R. Co. 48 Wis. 513, 33 Am. Rep. 821, 4 N. W. 658,
10 Am. Neg. Cas. 472, the Wisconsin court held that, where an opin-
ion of an expert is based upon an examination as to the party’s present
condition, for the purpose of giving evidence and not for the purpose
of giving medical advice, an objection would probably be well taken to
allowing the expert to take into consideration the party’s statements
made at such examination ; that such statements would be subject to a
suspicion that they were made for the purpose of getting an opinion
favorable to her. In that case, however, the expert opin’ns were
received because the examination was not sought by the party, and
her statements were made in answer to interrcgatories put by experts
supposed to be impartial, if not hostile, to her, and were made subject
to a full cross-examination by the experts, so that there was but very
little probability that they were mislead or influenced by any colored
or false statements. That is one of the authorities cited as supporting
the admission of the testimony of the expert in cases like that at
bar.
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We will now briefly consider some of the authorities to which we
have referred and others cited by respondent to sustain the action of
the court in admitting this testimony. In Kansas City, Ft. S. & M. R.
Co. v. Stoner, 2 C. C. A. 437, 10 U. S. App. 209, 51 Fed. 649, it was
not stated as a general rule that evidence of a physician should be admit-
ted when based in part on statements of past feelings, but that, on the
physician’s testimony in that case, the fact that there was no conflict
of evidence as to the injury, and that the statements to which objection
was made were brought out in cross-examination, rendered the evidence
nonprejudicial. Consolidated Traction Co. v. Lambertson, 60 N. J. L.
457, 38 Atl. 683, is a strong authority for the appellant. We quote
from the syllabus:

“The declarations of a person as to his symptons, made to a physician
or surgeon, not for the purpose of treatment, but for the purpose of
leading the physician or surgeon to form an opinion to which he may
testify as a witness for the declarant, in a suit brought by him for
personal injuries, are not admissible in evidence at the instance of the
declarant.”

This rule, however, was modified in that case, because the court
found that the objectionable statements as to past condition were sup-
ported by other uncontradicted testimony. In Denver & R. G. R. Co.
v. Roller, 49 L.R.A. 77, 41 C. C. A. 22, 100 Fed. 738, the ques-
tions objected to were hypothetical questions, and the testimony dis-
cussed is that of the party who had been the physician of the injured
one for several years; and his testimony was based upon his attend-
ance upon her as a physician; and the court held that it was not error
to permit him to give his opinion as to the cause of his patient’s con-
dition from his own knowledge from his attendance, treatment, and ex-
aminations, although based in part upon her statements and complaints
made at different times as to her pains and sufferings. It has no
bearing upon the case at bar.

Barber v. Merriam, 11 Allen, 322, also cited, simply goes to the com-
petency of the testimony of a physician as to his conclusions from ex-
amining the party as a patient; and the opinion discusses the propriety
of admitting the testimony of a physician as to the declarations of
the party, made to her physician in attendance for the purpose of giv-
ing medical advice and treatment; and that the fact that the state-
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ments made in that case by the patient to her physician were, some of
them, made after the commencement of the action, only went to the
weight of the evidence of the physician. In Kelly v. Pittsburgh, C.
C. & St. L. R. Co. 28 Ind. App. 457, 91 Am. St. Rep. 134, 63 N. E.
233, in a very brief opinion, the court seems to sustain the position of
respondent, but it does so on the assumption that it is following Barber
v. Merriam, supra, which we think it failed to construe correctly. At
least it is contrary to the great weight of authority. In Louisville, N.
A. & C. R. Co. v. Falvey, 104 Ind. 409, 3 N. E. 389, 4 N. E. 908,
the court does not assume to pass upon an opinion based upon a past
history of the case, given by the injured party to the expert long after
the injury was sustained; hence not in point. In Illinois C. R. Co.
v. Sutton, 42 Ill. 438, 92 Am. Dec. 81, the court holds that the expert
may state what his patient said in describing his bodily condition, if
said under circumstances which free it from all suspicion of being
spoken with reference to future litigation, and give it the character
of res gest®; but the question involved was quite different from the
one in the case at bar. It related to the competency of the expert’s
repetition of what the injured party told him. In Louisville, N. A.
& C. R. Co. v. Snyder, 117 Ind. 435, 3 L.R.A. 434, 10 Am. St. Rep.
60, 20 N. E. 284, the court held that the statements of the injured
person descriptive of present pains or symptoms are always competent,
although narratives of past occurrences are inadmissible. And in
Atchison, T. & S. F. R. Co. v. Johns, 36 Kan. 769, 59 Am. Rep. 609,
14 Pac. 237, the court held that in that case the question went to the
weight of the evidence. It said, if the declarations are made to a
physician or other person merely for the purpose of obtaining testi-
mony in the party’s own case, they might be of very little value, and
possibly might, in some cases, be wholly excluded; and that generally
they should be allowed to go to the jury; but in that case the evidence
to which objection was made was the testimony of parties not phy-
sicians, as to what the injured person has told them at different times,
between the time of the injury and the trial, when she said she was
suffering. We gather very little from any of the authorities to support
the action of the trial court in permitting the testimony of the physician
that is objected to in the case at bar. We do not say that testimony
of this character may not be admissible in some cases and under different
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circumstances. As at first indicated, we think the rule may not be
inflexible, but, as we shall show later, it was highly improper to receive
it in the case at bar.

2. Another error assigned relates to testimony regarding wages of
one daughter of plaintiff, and the condition of plaintiff making it nec-
essary for another daughter to remain at home and do the household
work ; and it is contended that, although the court modified the judg-
ment to the extent of the wages of the daughter, on which a definite
value was placed, yet that the jury may have taken into consideration,
as a basis for a portion of the damages found, the services of the
younger daughter, on which no evidence was offered of value. While
we think it a dangerous practice to permit such vague and indefinite
evidence to go to the jury, as rendering it possible for them to find
damages of this sort, yet we are unable to say, from the record, that
the error is prejudicial. Of course the wages of the minor daughters
belonged to the father, rather than to the plaintiff, so, as furnishing a
partial measure of damages, it was wholly incompetent.

3. Error is also assigned on the admission of certain testimony of the
doctor which was in the nature of an argument, in favor of the respond-
ent, to the jury while he was under oath. Without going into partic-
ulars regarding this, we hold it erroneous to admit it, and in any new
trial it should be excluded. But we shall not at this time say that its
receipt was prejudicial.

4. Respondent contends that the error in admitting the testimony of
Dr. Oyen regarding his diagnosis was cured by subsequent testimony
as to the same things. That such error may often be cured in this
manner is true, but he was the expert witness on whose testimony the
plaintiff relied to establish, in part, the character of the injuries,
their extent, and their permanency; and we are unable to find that
there was any prior or subsequent evidence on this subject which can
be in any manner held to cure this error.

5. This disposes of the appeal, but we feel required to call attentlon
to the claims of counsel for respondent, found in the last six pages of
his brief, wherein he argues that this judgment can only be reversed
on technicalities. He makes the stock argument seen in so many news-
papers, and in the writings of so many laymen, as to the crime of
reversing judgments on technical error. The fundamental fallacy in
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his argument consists in assuming that a reversal for the errors dis-
closed in this case is a reversal on a technical error. On his theory
no case should be reversed in which there is any evidence to support the
judgment. A reversal on technical error is a reversal on error not
going to the substance of the issues or to the substantial rights of the
party. He entirely overlooks the fact that every person is entitled to
a legal trial, to have his property taken only by due process, and, in a
jury case, on a judgment which has been rcached by a fair submission
of the facts and the law of the case to the jury. In the case at the
bar the question as to the responmsibility for these injuries—that is,
as to who was the aggressor—and the nature of the attack made by the
defendant upon plaintiff, was in dispute, with evidence on these points
in direct conflict. When such a condition is found and at the same
time this court finds incompetent and highly prejudicial evidence re-
ceived over proper objection, how can this court determine that if such
evidence had been excluded, as it should have been, the jury would
have arrived at the verdict which it found? The testimony of Dr.
Oyen did not go primarily to the fact of the injury, but it was a sub-
stantial portion of the evidence before the jury on which it must have
based its finding as to the extent of the damage. Without his opinion
before the jury—an opinion based on hearsay and self-serving dec-
larations of the plaintiff, on statements made out of court, and not under
oath, when the occasion afforded the plaintiff every temptation to
exaggerate, and made to a physician who admitted he had been em-
ployed by counsel for plaintiff to post him on the medical features of
the case, and the only medical expert in the case,—can this court say
that the jury would have returned a verdict of equal amount? On
the contrary, must not the court presume that, in the absence of the
objectionable testimony, a verdict of a different amount would have
been reached? The vital questions were the liability of the defendant,
and, if liable, the amount of damage. When testimony is received in
this way and under such circumstances, and which goes to one of the
vital elements involved in the litigation, no court can say that justice
has been done; but on the contract the court must say that there has not
been a legal trial, and that the verdict has been reached by illegal meaus.
We have seen much, of late, in magazines and newspaper articles criti-
cizing the courts for rendering decisions on technicalities (as they term
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it), but, like respondent, they assume that a decision based on any
proposition except the guilt or innocence of a party, or the finding for
the plaintiff or defendant, is one rendered upon a technicality. Herein
they err. Some such discussions commend courts of other states for
adopting a rule to disregard technical error, which rule has been in
force in this court for years, and is followed without any advertise-
ment of that fact to the world, and, we think, consistently followed.

Respondent cites a section of the new English criminal appeal act,
and seems to commend it to the consideration of this court, but, al-
though of recent enactment in England, it but voices the attitude of
this court on the subject, and the law of this state as announced and
enacted long before 1907, when the English statute was enacted. When
the amount of the verdict is based on incompetent and prejudicial evi-
dence, what court can say that, in the language of the English statute,
“no substantial miscarriage of justice has actually occurred,” or, in
the words of a bill recently passed by the national House of Repre-
sentatives, to which reference is made in the brief, that the error “does
not injuriously affect the substantial rights of the party complaining ¢”
It is impossible to say what the verdict would, or should, have been had
this evidence been excluded, or even that there would have been a ver-
dict in plaintiiP’s favor. The order and judgment of the District Court
are reversed and a new trial granted.

Burxe, J., being disqualified, did not participate in the above de-
cision.
On Petition for Rehearing.

Sparping, Ch. J. Respondent has filed a petition for rehearing.
It is a very carefully and ably prepared document, and sets forth very
clearly counsel’s views regarding the questions decided in our original
opinion. The writer does not ordinarily consider supplementary opin-
ions on petitions for rehearing as of much value, but the importance
of the questions involved in this case, and the apparent misappre-
hension of counsel as to the decision of the court as to some of them,
or the failure of the court to make its meaning clear, leads him to reply

to the most important points attempted to be made by counsel, in his
25 N. D.—9.
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effort to show that the court overlooked questions decisive of the case and
duly submitted.

The first contention is that the court has entirely overlooked the
nature of the question asked of Dr. Oyen, and erroneously assumes
that it calls for hearsay testimony. A careful re-examination of the
record leads us to the conclusion that counsel’s interpretation of the
court’s opinion is too narrow. He assumes that we hold the question,
“What diagnosis did you form, Doctor, in your examination of her?”
to be objectionable only in form. Such was not our intention. If
his diagnosis had not been clearly shown to have rested in part at least
upon an improper basis, the question would have been proper. But we
are called upon to consider the foundation laid for this question. That
foundation consisted in the testimony previously given by the doctor
as to how he reached his conclusions, and the premises on which they
rested. The objection covered this ground. The doctor had been ex-
amined in detail with reference to his examination of the plaintiff,
from which examination, in all its parts, he formed his opinion called
for in the question. His testimony regarding the method of examina-
tion was not incompetent. It was his conclusion derived from such
examination that was incompetent, and hence appellant was not re-
quired to object to questions calling for a description, nor of his method
of examination and the basis of his opinion. A proper objection to
the final question calling for his opinion, and his conclusions from such
examination, was all that was necessary. He testified as to the condi-
tion in which he found her by certain tests which he applied ; that he
formed a diagnosis on the strength of “what he found there, what he
made her tell him, her answers to the inquiries propounded;” and that
the usual way for a physician to form a diagnosis of a person who comes
to him is from all symptoms found, and also from the history of the
cases related by the patient; that he must base his conclusion on
what he finds, and on what he observes, and on what the patient tells
him. This is undoubtedly a correct method to aid in laying a founda-
tion for the question, when the witness is a physician whose patient
the plaintiff had been, and who had heard her history of the case to
enable him to prescribe for her; but that is not this case, as we have
above noted. The mistake of respondent consisted in pursuing the
same method cf examination that he would have followed had plaintiff
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been a patient of the witness, and the opinion founded upon informa-
tion obtained in treatment. Dr. Oyen made no examination of the
plaintiff for many months after the injury was inflicted. He had never
been called to prescribe for her, and did not examine her for the pur-
pose of prescribing, but solely to qualify him as a witness in her behalf,
and his examinations were made on two days during the progress of
the trial. We think the question objected to was clearly inadmissible,
and all testimony under it incompetent.

The second point respondent makes is that the doctor later testified
to his diagnosis, without objection. It is clear that this fact does not
cure the error. The question to which objection was made was compre-
hensive, and the objection covered all testimony given under that head,
even though in response to a repetition of that question or of other
things which were necessary elements involved in that question, when
propounded to the same witness, and particularly when not covered
by the testimony of other witnesses of the same class; that is, experts.
Every practising attorney knows that constantly interposing objections,
and repeating them, and calling for a ruling of the court on the admis-
sion of answers to nearly every question, prejudices the jury against
the party making the objections. Courts are not required to listen to
and decide repetitions of the same objection when wholly unnecessary
to protect the rights of a party. An objection properly interposed to
a general question covers all subsequent questions on the same subject
propounded to the same witness, and having for their object the eliciting
of answers necessarily included in the answer to the main question.
Subsequent objections are not required in a case like this. The objec-
tion to the general question intended to bring forth the opinion of the
witness as to the condition, ete., of the plaintiff was sufficient to cover
subsequent questions of the same nature, and to secure a review of the
errors in the admission of testimony of like character from the same
witness. This question has already been passed upon by this court in
American Mortg. Co. v. Mouse River Live Stock Co. 10 N. D. 290,
86 N. W. 965, and the court said: “There was a general objection that
said deed was incompetent, and to this was added the specific objection
that no ‘foundation’ had been laid, and that-it did not appear that E.
M. Prouty had any record title, or any title whatever. Defendant was
chargeable with notice that when he offered a record of an original in-
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strument in evidence, preliminary proof is needed as a foundation
for such secondary evidence, and in this case the attention of defend-
ant’s counsel was called to the fact that the proper foundation had
‘not been laid.” And the court held that reiterated objections were
unnecessary, as all of the evidence was of the same quality and class.
See also Salt Lake City v. Smith, 43 C. C. A. 637, 104 Fed. 457,
an opinion by the circuit court of appeals of this circuit. It is there
said that: “The single exception which they took presented the entire
question of the introduction of this hearsay testimony. and elicited a
ruling of the court upon it which was conclusive and controlling at
that trial of this case. There was no reason or call for further objections
to evidence of this character, and their only effect would have been
to annoy the court and to delay the trial. When a question has once
been fairly presented to the trial court, argued, and decided, and
an exception to the ruling has been recorded, it is neither desirable nor
seemly for counsel to continually repeat their objections to the same
class of testimony, and their exceptions to the same ruling, which the
court has advisedly made as a guide for the conduct of the trial.”
See also Sharon v. Sharon, 70 Cal. 633, 22 Pac. 26, 131; Gilpin v.
Gilpin, 12 Colo. 504, 21 Pac. 612 ; Whitney v. Traynor, 74 Wis. 289,
42 N. W. 267; Jones, Ev. § 894. The testimony of the doctor in the
case at bar clearly shows that his opinion was founded upon not only
his physical examination of the plaintiff during the progress of the
trial, but upon her history of the case given him while he was making
such examination. His evidence on this subject was not entirely cumu-
lative, as he was the only physician who testified. Neither was it
cured, as contended by respondent, by the introduction in evidence of
prescriptions given by the doctor who had attended her after the injury,
as they were of medicines which were suitable for ailments which
might have arisen from one or more of many different causes, if such
prescriptions were admissible at all. In this connection we may remark
that counsel is also in error in his argument that we base our opinion
upon a misunderstanding that the doctor testified that the assault and
battery was the cause of the present condition of plaintiff. The lan-
guage used in the opinion, if susceptible of such construction, was in-
tended to mean the cause generally, and not specifically. Technically
we suppose the meaning of the objectionable question in its use of
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the word ‘‘diagnosis” might be limited, but in the testimony pre-
liminary to that question he had shown in what sense the word was
used, and it comprehended, as used, all that our opinion states. He
criticizes our citation of Atchison, T. & S. F. R. Co. v. Frazier, 27
Kan. 463, as an authority, because in that case the history of the case
was told to the expert in the presence of the plaintiff by her husband.
We are not able to distinguish between the principle announced in that
case and the case at bar. Neither are we, as to the other cases, criticized
in the petition. In each we think the principle announced is either
fully or partially applicable to the instant case.

We think that we have herein covered all the questions raised in the
petition that merit notice. We may, however, add that a large part of
respondent’s original brief was devoted to the discussion of the suffi-
ciency of the evidence to sustain the verdict, and the logic of counsel’s
argument is that where there is evidence to sustain the verdict the
judgment should not be reversed, regardless of the admission of incom-
petent and prejudicial evidence. The question of the sufficiency of
the evidence was not in this appeal. It is true that in this case other
witnesses testified to the injuries inflicted and the apparent results, but
Dr. Oyen was the only physician who testified, and his testimony must
necessarily have had great weight with the jury, and bore directly
upon the measure of damages. It is nowhere claimed that it goes to
the fact of the injury. As to that the evidence was in conflict, but, hav-
ing found that the defendant injured the plaintiff, the jury had other
duties to perform in reaching a verdict. It was necessary for it to
find the amount of damages, and this finding would depend on the
permanent effect of the injuries, the probability of a recovery, complete
or partial, not simply the extent of the incapacity of the plaintiff to
labor, according to her own opinion, but such incapacity, if any, as
one competent to judge of its permanency and whether it came from
natural causes or some unnatural cause, would testify to; and great care
was, under the circumstances, incumbent upon counsel and the court
to admit no incompetent evidence which might tend to magnify the
damages, or to admit an expert opinion based upon any suspicion which
might furnish an erroneous foundation. The petition for rehearing
is denied.
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TURNER v. F. R. CRUMPTON and W. H. Crumpton, Copartners
as Crumpton & Crumpton.

(141 N. W. 209.)

Motion for judgment — motion for new trial — practice — nonappealable
order.
An order denying a motion for judgment notwithstanding the verdict is not
an appealable order. To be reviewed on appeal such an order must be included
in or connected with a denial of a motion for a new trial.

Opinion filed April 10, 1913.

From an order of the District Court for Nelson County; Templeton,
J., denying judgment non obstante veredicto, defendants appeal.

Appeal dismissed.

Frich & Kelly, for appellants.

The legal relationship of the parties was that of principal and factor.
The defendants as plaintiff’s agents, upon compliance, in good faith,
with plaintiff’s directions, were entitled to payment for advances and
commissions. Champlin v. Church, 76 N. J. L. 553, 19 L.R.A.(N.S.)
261, 70 Atl. 138; Green v. Feil, 41 Wis. 620; Clifton v. Ross, 60 Ark.
97, 28 S. W. 1085; Brown v. Clayton, 12 Ga. 564; Dow v. Worthen,
37 Vt. 108; Bartlett v. Smith, 4 McCrary, 388, 13 Fed. 263 ; Thomp-
son Bros. v. Cummings, 68 Ga. 124; Wyeth v. Walze, 43 Md. 426;
Field v. Banker, 9 Bosw. 467; Finlay v. Stewart, 56 Pa. 183; Bibb
v. Allen, 149 U. S. 481, 37 L. ed. 819, 13 Sup. Ct. Rep. 950; Ruffner
v. Hewitt, 7 W. Va. 585; Hoy v. Reade, 1 Sweeny, 626; Wiger v. Carr,
131 Wis. 584, 11 L.R.A.(N.S.) 650, 111 N. W. 657, 11 Ann. Cas.
998; 31 Cyc. 1532.

One is presumed to have authorized his agent to follow the rules
and usages of the market chosen, in the execution of his orders, in
buying goods. Hallet v. Aggergaard, 21 S. D. 554, 14 L.R.A.(N.S.)
1251, 114 N. W. 696; Taylor v. Bailey, 169 Ill. 181, 48 N. E. 200;
VanDusen v. Jungblut, 75 Minn. 298, 77 N. W. 970; Whitehouse v.
Moore, 13 Abb. Pr. 112; 19 Cye. 199.
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Defendants were not insurers of the safe arrival of the goods in good
condition. Rev. Codes 1905, §§ 5411 to 54186.

Sampson & Sampson and O. B. Burtness, for respondent.

A factor is bound to act in good faith and with due diligence. Fail-
ing to do so, he is liable to his principal for loss sustained. Roberts
v. Cobb, 76 Minn. 420, 79 N. W. 540; Benedict v. Inland Grain Co.
80 Mo. App. 449; Walker v. McCaull, 13 S. D. 512, 83 N. W. 578;
Knowles v. Savage, 140 N. C. 372, 52 S. E. 930.

Goss, J. This case has been before this court once before on appeal.
See the case of the same title in 21 N. D. 294, 130 N. W. 937, Ann.
(Cas. 1913 C, 1015. We have examined the original judgment roll, and
ascertained that this appeal is taken from an order denying the motion
for judgment notwithstanding the verdict, without there being coupled
therewith, to confer appellate jurisdiction upon this court, an alterna-
tive motion for new trial. This court is therefore without jurisdiction.
The appeal is presumably taken under Rev. Codes 1905, § 7225, but
does not come within any of the provisions of that statute. An order
of denial of a motion for judgment non obstante veredicto is not appeal-
able. See cases cited in Decen. Dig. title Appeal and Error, § 109;
also Ripon Hardware Co. v. Haas, 141 Wis. 65, 123 N. W. 659 ; Hodge
v. Franklin Ins. Co. 111 Minn. 321, 126 N. W. 1098; J. R. Watkins
Medical Co. v. McCall, 116 Minn. 389, 133 N. W. 966; Nelson County
v. Bardstown & L. Turnp. Co. 25 Ky. L. Rep. 1777, 78 S. W. 856.
Subdivision 1 of § 7225, Rev. Codes 1905, has been held to be identical
with the corresponding provision of the Wisconsin statute, in Persons
v. Simons, 1 N. D. 243, 46 N. W. 969, which case virtually passes
upon this question. See also many cases cited in Hostager v. North-
west Paper Co. 109 Minn. 509, 124 N. W. 213. Considering this
order is made on the court’s own motion, we may quote the following
from Hostager v. Northwest Paper Co. supra: “Though the point is
not made by plaintiff, the appeal must be dismissed, for it confers no
jurisdiction. We have uniformly declined to consider such appeals,
even where the parties expressly consent that they may be heard.” As
is said in Persons v. Simons, 1 N. D. 243, at page 245, 46 N. W.
969, quoting what is still the first subdivision of § 7225, defining orders
that are reviewable as “an order affecting a substantial right made in
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any action, when such order in effect determines the action, and prevents
a judgment from which an appeal might be taken,” it may be said:
“It is true that the order is one ‘affecting a substantial right.” But,
to be appealable, the order must not merely affect a substantial right;
it must, in addition thereto, be an order which in effect determines the
action, and must also be an order which ‘prevents a judgment from
which an appeal might be taken.”” The denial of the motion appealed
from left a judginent on the merits unassailed, from which an appeal
may be taken. In fact. the denial of the motion in nowise affects the
final judgment in the case. We are satisfied that this court is without
jurisdiction to do aught but dismiss this appeal. It is so ordered.

PRICE E. MORRIS v. MINNEAPOLIS, ST. PAUL, & SAULT
STE. MARIE R. COMPANY.

(141 N. W. 204.)

Plaintiff sues for barley alleged to have been lost in transit from a carload
shipped from Bordulac, North Dakota, to Superior, Wisconsin. To make proof
of loss, evidence was offered that the barley was weighed when taken into the
elevator and again when loaded therefrom into the car, with the weights cor-
responding. The elevator agent testifies that the elevator scales balanced;
that he loaded the entire car as one transaction; that he had been in charge
of the elevator and similar work at that place for two months prior to that
time; that he understood the scales and knew how to use them; and that these
weights taken were correct and accurate; that some twenty different weighing
operations were necessarily made in loading the car; that the total of these
weights and the amount of the barley placed in the car was 62,440 pounds;
that the car was then immediately sealed and taken charge of by the carrier.
The evidence shows that, on the arrival of the car at Superior, the grain was
weighed in bulk, and the state weighmaster’s official certificate of weight of
this barley showed but 57,480 pounds as the amount delivered by the carrier
to the consignee. For this difference in weight, 4,960 pounds of barley, plain-
tiff seeks to recover of the carrier as for barley lost in transit. The trial
court directed a verdict dismissing the action, and plaintiff appeals. Held :—

Evidence — preponderance — carrier — delivery.
1. Plaintif must establish by a fair preponderance of the evidence that a
portion of the grain received by the carrier was not delivered at Superior.
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Proof of shortage — weights — transportation.

2. That proof of such shortage may be made by evidence of the weight of
the grain when delivered to the carrier for transportation and evidence of its
weight at destination, when the proof of such weights is reasonably certain and
satisfactory.

Sufficiency of evidence — jury — judicial notice.

3. That under the evidence plaintiff has established a prima facie case of
loes of some grain in transit, sufficient to submit such question of loss, and
amount thereof, to the jury to determine from all the evidence considered with
the matters of which they may take judicial notice.

Evidence — weights — language — loss of grain.
4. Certain language used in Miller v. Northern P. R. Co. 18 N. D. 19, 118
N. W. 344, 19 Ann. Cas. 1215, which might be understood as holding that such
a loss could not be thus established by proof of weights alone and without other
proof of loss in transit, disapproved as misleading and inaccurate.

Opinion flled April 14, 1913.

Appeal from the District Court for Foster County, Coffey, J

Reversed and case remanded for new trial.

T. F. McCue, for appellant.

It is not incumbent upon the shipper of grain to show actual leak-
age in transit, or to show the actual means of his loss or shortage.
Miller v. Northern P. R. Co. 18 N. D. 19, 118 N. W. 344, 19
Ann. Cas. 1215.

A common carrier is an insurer of the safety and delivery of the
goods he agrees to carry. Zink v. Lahart, 16 N. D. 56, 110 N. W.
931.

Proof of the weight at delivery and at destination are sufficient.
It is presumed that scales weigh correctly. Blackmore v. Fairbanks,
M. & Co. 79 Towa, 282, 44 N. W. 548; Alpha Checkrower Co. v.
Bradley, 105 Iowa, 537, 75 N. W. 369; Fox v. Stockton Comblned
Harvester & Agri. Works, 83 Cal. 333, 23 Pac. 295.

Edward P. Kelly, for respondent.

Presumptions or conjectures that the grain leaked out, or was re-
moved from car, cannot be indulged. Miller v. Northern P. R. Co.
18N.D. 19, 118 N. W. 344, 19 Ann. Cas. 1215.

There was no competent proof as to the amount of grain delivered
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to the carrier. Union P. R. Co. v. Bullis, 8 Colo. App. 64, 39 Pac.
897.

Goss, J. Plaintiff sues the defendant to recover for a shortage on
a carload of barley delivered defendant carrier at Bordulac, North
Dakota, for transportation and delivery to a consignee in Superior,
Wisconsin.  Plaintiff makes proof of loss by evidence that 62,440
pounds, by weight, of barley was placed in the car for shipment, and,
according to the state weighmaster’s certificate on delivery, but 57,480
pounds were received by the consignee; and plaintiff seeks to recover
at the market price per bushel for the difference in weights, 4,960
pounds. Defendant offered no testimony; and at the close of the case
the trial court concluded that the facts were parallel with those of
Miller v. Northern P. R. Co. 18 N. D. 19, 118 N. W. 344, 19 Amn.
Cas. 1215, and directed a verdict of dismissal. Plaintiff appeals.

The evidence shows that the barley was hauled by plaintiff’s em-
ployees to an elevator managed by one Johnson, at Bordulac. The
barley was weighed at the elevator as it was received into the elevator,
and again weighed out as it was loaded from the elevator into the
car, the weights corresponding. At least twenty-one different weigh-
ing operations were necessary in loading the car, as but 3,000 pounds
could be weighed at once in the hopper from which it was placed in
the car. But Johnson’s testimony is positive as to weights. He testi-
fies:

“I know the scale was all right. I tested the scales every once in
a while to find out whether it was working right, and I know this
scale was in good working condition and right when I weighed this
grain. I know how many pounds of barley I weighed and put into
this car. The amount was 62,440 pounds; and I know that that was
the correct amount of barley that I put into that car. Immediately
after I loaded the car I went over and billed it out and got a bill of
lading. T noticed the car had been sealed when I went over and got
the bill of lading. T got this bill of lading immediately after loading
the car.”

On cross-examination he testified he “did not represent Mr. Morris
(plaintiff). The barley that I put into the car came out of the cle-
vator. I ran it down into the hopper and from there on to the hopper
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scales, and from there it was weighed and conveyed into the car. No-
body assisted me to load the grain. I loaded it myself and did the
whole of the transaction, the weighing and the loading. I had been
working there at that time about two months. During the two months
I was there I couldn’t say whether the scales had been inspected by
either the state or county inspector. I don’t remember of any such
inspection having been made. So that as far as the scales being cor-
rect is concerned it is simply my testimony. I was never more par-
ticular than the fact that these scales balanced. I am not an experi-
enced inspector, but I am a good mechanic and know everything about
them. I never had any experience in testing scales; was never in
that line of business. The principal part of my examination of the
scales was to see whether or not they were balanced. I weighed the
grain all in one operation. I don’t mean the entire load was put on
the hopper scale at one time; I couldn’t put more than 3,000 pounds
on it at one time. There were about twenty different weighing opera-
tions. The figures that I had down at the time of those weighing
operations,—I had them, and if I remember right I gave them to
plaintiff. I haven’t the figures at this time. I say that the total
weight was 62,140 pounds. This was a little more than a year ago
that T weighed this grain. I gave the weights to plaintiff the same
day. Since the day of weighing I have not had possession of the
figures. As soon as the car was billed out and turned over to the
railroad I turned the figures over to Morris and I was through with
the transaction. That was the last I had to do with it. The operation
of weighing and loading a car of grain was an ordinary transaction
in my line of business. It was something that I was doing almost
every day, and there was nothing different in this operation at that
time than the usual operation of loading and weighing out a load of
grain. I remained at that elevator for three months. During the
time I was there I weighed out and shipped about fifty cars of grain.”
On redirect examination he stated: “I knew that 62,440 pounds of
barley was the actual number of pounds that I put into that car. I
was the person who billed out this car of barley and the person who
took the shipping bill from the railroad agent. I know of my own
knowledge how much the figures showed at the time, both before and
after I gave them to Morris.”
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Plaintiff testifies that the barley “was weighed twice; weighed into
the house, then weighed out into the car. I did not weigh it myself,
but Johnson did. I was there when part of it was weighed. I know
of my own knowledge what the grain weighed into the house and out
of it. I know it by the slips that Johnson handed me. The slips
both corresponded, when weighed in and weighed out.” Witness never
saw the car after it left Bordulac. ‘“The only reason I believe that
there was a shortage or loss of grain, and which is the basis of my
cause of action in this case, was because and is because the figures
which I testified to and which the witness Johnson testified to did
not correspond with the figures of the weighmaster in Wisconsin. The
amount of shortage I claim in this case depends entirely upon the
weighing of the grain in Bordulac and Wisconsin.” The original bill
of lading is in evidence, identifying the car in number by the testi-
mony of the Wisconsin weighmaster’s certificate. The testimony of
the assistant weighmaster, who issued the certificate, is in evidence.
He testifies: “I am the assistant weighmaster who weighed the car
referred to in Exhibit A. To my own knowledge I know that the
scale was in good condition and working order, and weighed correctly.
I know this because it had been tested a short time before and found
O. K. I know that I weighed correctly the car described in Exhibit
A, and know the number of pounds of barley shown by Exhibit A is
the actual number of pounds of barley contained in said car at said
time.” Exhibit A is the official weighmaster’s certificate and is in
evidence. Such is the testimony upon which a verdict was directed
for the common carrier.

So far as the facts in this case are concerned the common carrier
insured the delivery at destination of all the barley that it received
from plaintiff for transportation. As is stated in Miller v. Northern
P. R. Co. supra, 18 N. D. on page 19, 118 N. W. 344, 19 Ann. Cas.
1215, “a prima facie case is established by proof that the carrier re-
ceived the goods for transportation and failed to deliver them safely.
Conversely stated the rule is that, in order to make out a prima facie
case, plaintiff must prove that the goods received by the common car
rier were not all safely delivered.” Plaintiff must establish by a fair
preponderance of the evidence that a portion of the grain received at
Bordnlac was not delivered at Superior. To make his prima facie case
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he has offered the evidence above narrated. Has he made a prima
facie case of loss in tramsit to the amount of the shortage or at all?
It is clear that both parties have tried this action with full knowledge
of the holding in Miller v. Northern P. R. Co., plaintiff apparently
purposely omitting to make any proof of the condition of the car on
its arrival at Superior, and defendant assuming that under the Miller
Case, construed with Duncan v. Great Northern R. Co. 17 N. D. 610,
19 LR.A.(N.S.) 952, 118 N. W. 826, that to make a prima facie case
plaintiff must establish some facts corroborative of proof of loss be-
sides and beyond mere proof of a difference between initial and termi-
nal weights. In some respects the facts differentiate this case from
the Miller Case, but some principles of law there discussed must be
here reviewed and affirmed or disapproved.

The trial court has followed certain statements in Miller v. Northern
P. R. Co., as appears from the statement of the court to the jury at
the time of directing a verdict in favor of the defendant company. In
that case the court weighed the evidence, and in discussing the proof
of the alleged loss in transit held plaintiff had not made a prima facie
case. Such question a trial court, and necessarily on appeal an appel-
late court, must determine as a matter of law, and thereupon either find
that a verdict for recovery would not be supported by the evidence, or,
on the contrary, must find the proof sufficient to sustain such a verdict,
should one be rendered; in which event the question of loss under a
substantial conflict of evidence is for the jury to determine. To de-
termine such prima facie case the court, in Miller v. Northern P. R.
Co., considered and discussed the testimony, and in so doing the court
was strictly within its province. But from the language of the opinion,
especially that used in the opinion on the rehearing had, the holding
may be easily misunderstood as announcing a rule to the effect that a
prima facie proof of loss cannot be made by proof of the difference
between the shipping and terminal weights. Such is not the law. And
what was there said upon and concerning presumptions has evidently
mislead the trial court in this case, as well as counsel for defendant
company. It is our duty to avail of this first opportunity to explain
the matter and announce a definite rule.

In speaking of the weights at place of shipment and at place of
delivery, in Miller v. Northern P. R. Co. the following language was
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used: “Not a scintilla of evidence was offered aside from the above to
prove that any flax was in fact lost or removed from the car; plaintifi's
entire case resting upon the mere inference aforesaid. Thus it is
seen that plaintiff’s entire case rests upon a mere inference or presump-
tion based not upon facts, but merely upon other presumptions, to wit,
that the Barlow scales were accurate, and that the public record in
the state weighmaster’s office [at Duluth] speaks the truth. Presump-
tions or inferences cannot be based upon other presumptions, but must
be based upon proven facts. Not only this, but a presumption ordi-
narily has no probative force, and when contrary evidence is adduced
the presumption disappears.” Similar statements and reasoning ap-
pear at various places in that opinion. This is misleading. Proof of
a certain weight is proof of a fact. Whether presumably correct does
not matter. Evidence of weight is nevertheless evidence of the fact
of an amount to be ascertained by such means. The proof that at ship-
ment this barley weighed 62,440 pounds, prima facie establishes its
quantity, the determination of which is essential to a recovery. Proof
that at delivery but 57,460 pounds of barley was contained in the car
establishes prima facie the amount delivered the consignee. Thus, proof
is made of the fact of the amount of grain received and the amount
delivered. The amount of loss may be termed a calculation, an
inference, or a presumption; it does not matter what. But as it con-
cerns a fact, to wit, a numerical difference in amounts, it must be a
fact, inference of fact, or presumption of fact. And as such are but
matters of evidence they are for the consideration of the jury, and not
ordinarily to be weighed by the court. As such they constitute evi-
dence of the proof of loss in transit. While an inference might be
drawn from the number or manner of taking of the weights, that either
or both weights are inaccurate, such must be at most but an inference
to be drawn by the jury, and not by the court, in weighing the testi-
mony in the determination of the ultimate fact of whether more grain
was received by the carrier than was delivered by it to the consignee.
These must be but inferences concerning facts in evidence consisting of
weights sworn to or established by the testimony; and the accuracy of
the weights taken is for the jury to determine. Hence in discussing
these questions it was error to assume that there were any presumptions
or inferences based upon other presumptions; so, also, the rule that
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presumptions cannot be based upon other presumptions can have no
application. Presumptions at times are to be dealt with by the court;
at other times presumptions are but part of the proof, and for the jury.
In determining whether plaintiff has made a prima facie case, the
courts must accept the facts or inferences of fact, and but apply the
law. And such evidentiary facts to be taken by the court as established
for such purposes consist of the evidence of the weights at Bordulac
and Superior, which prima facie disclose a difference of 5,000 pounds.
This difference is an established fact, not an inference or presumption,
so far as the court is concerned. Had this grain been in sacks, instead
of in bulk, and 500 sacks been delivered the carrier and 450 sacks been,
by the carrier, delivered to the consignee, the inference of shortage
would be the same as in this case, though the units or items from
which the shortage is deduced would be different. Proof of shortage
of 50 sacks might involve inferences of inaccuracy in the counting or
other method of computation, but that would be a question of fact for
the jury as in any case of conflict of testimony. This question of
weights, it is true, involves added elements of uncertainty concerning
the accuracy of the scales at both points, and their manner of use,
with which the personal elements of honesty and credibility become
more important possibly as the opportunity to defraud is thus in-
creased; but all these questions must nevertheless remain questions
of fact, and within the province of the jury, and without the province
of the court, to determine. For an interesting discussion of pre-
sumptions and inferences, see chap. 13 of vol. 2 of Chamberlain’s
Evidence; chap. 2, and especially § 104, of Jones on Evidence, 2d
ed., from which section we quote: ‘“Presumptions must be based upon
facts, and not upon inferences or upon other presumptions. ‘No pre-
sumption can, with safety, be drawn from a presumption.” The fact
presumed should have a direct relation with the fact from which the
presumption is drawn; but when the facts are established from which
presumptions may be legitimately drawn, it is the province of the
jury to deduce the presumption or inference of fact. If the connec-
tion i8 too remote or uncertain, it is the duty of the court to either
exclude the testimony from which the presumption is sought to be
deduced. or to instruct the jury that the evidence affords no proper
foundation for any presumption. If, however, the facts are clearly



144 25 NORTH DAKOTA REPORTS

established forming a proper basis for a presumption of law, the jury
has no right to disregard the presumption which the law raises. The
presumption in such case is one deriving its force from the law, and
not merely from process of reasoning.” With initial and terminal
weights shown as facts by competent evidence, the law draws there-
from the presumption of shortage for the purpose of carrying the case
to the jury for their finding of the truth of the matter. Consult, also,
§8§ 15 to 48, inclusive, of Greenleaf on Evidence, 16th ed., in which
latter section presumptions of fact are treated under the following
summary: ‘“This class of presumptions embraces all the connections
and relations between the facts proved and the hypothesis stated and
defended ; whether they are mechanical and physical, or of a purely
moral nature. It is that which prevails in the ordinary affairs of
life, namely, the process of ascertaining one fact from the existence
of another without the aid of any rule of law; and therefore it falls
within the exclusive province of the jury who are bound to find ac-
cording to the truth.” See also Wigmore on Evidence, vol. 4, §§
2490-2494, from portions of which we quote: “And a ‘presumption
of fact’ in the usual sense is merely an improper term for the rational
potency or probative value of the evidentiary fact regarded as not
having this necessary legal consequence. ‘They are in truth but mere
arguments,” and ‘depend upon their own natural force and efficacy
in generating belief or conviction in the mind.’ . . . There may
be a preliminary question whether the evidence is relevant and ad-
missible as having any probative value at all; but, once it is admitted,
the probative strength of the evidence is for the jury to consider.

. There is, in truth, but one kind of presumption, and the term
‘presumption of fact’ should be discarded as useless and confusing.
Nevertheless it must be kept in mind that the peculiar effect of a
presumption ‘of law’ (that is, the real presumption) is merely to
invoke a rule of law compelling the jury to reach a conclusion in the
absence of evidence to the contrary from the opponent. If the oppo-
nent does offer evidence to the contrary (sufficient to satisfy the judge’s
requirement of some evidence), the presumption disappears as a rule of
law, and the case is in the jury’s hands, free from any rule.” Any
so-called presumptions or inferences deducible from the difference
in weights must be of fact, and not of law; and to be finally drawn
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by the jury, and not by the court. The proof made of the weights
either establishes evidentiary facts, or it does not, according as the
jury determine the truth of the matter. But if such facts be taken as
true, as they must be taken by the court, plaintiff has established his
prima facie case upon which he was entitled to have his case sub-
mitted to the jury.

If a difference between the shipper’s and consignee’s weights, ap-
proximating 5,000 pounds, on a carload of 62,000 pounds, where the
testimony is positive as to the manner of the taking of the weights,
and with the double weighing in and out of the elevator at the initial
point as here had, did not make prima facie proof of loss in transit,
then it is difficult to see how a distinction in principle could be drawn
had the difference in weights been 60,000 pounds, instead of 5,000.
If a court is to pass upon this matter as a question of law, where
between those limits would the line be drawn at which the case
would be regarded as involving a question of fact for the jury’s
determination? If it can be said that upon mere weights alone no
proof of loss can ever be made, why permit evidence of weight
to be received? But if it be said that weights have some evidentiary
force, but not sufficient of themselves to ever constitute proof
of loss, then the question arises: Of what must the corroborat-
ing evidence consist that the law will recognize as supplementing the
weights sufficiently to make, when considered with the weights, a
prima facie case of shortage? And thus we are left to conjecture.
This but illustrates the sound rule, that the whole question is one of
fact or inference of fact from evidence, and for the jury to determine
from the evidence, whether that may consist of weights alone, or of
added circumstances corroborative of shortage. And if proof of dif-
fering weights entitles plaintiff to go to the jury, it likewise makes
proof of a prima facie case upon which, where the testimony, as here,
is not conflicting and reasonably certain, plaintiff would be entitled to
1 finding of the jury upon the question of loss; and if so, the amount
thereof ; under an instruction from the court that the jury might con-
sider, with the evidence, matters of which judicial notice might be
taken, including the possibility of mistake in weights at either end,
the interest, if any, of the witnesses in the subject-matter of the suit,

natural shrinkage or loss of weight in handling, and any other facts
25 N. D.—10.
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known or that might be proven which might enter in to explain any
discrepancy in weights between the shipping point and destination;
from all of which, as a question of fact, the jury must determine
whether any less grain was delivered the consignee than was received
from the shipper by the common carrier for transportation, and the
amount of any such loss.

The only parallel case from another state the writer has been able
to find is that of Schott v. Swan, 21 S. D. 639, 114 N. W. 1005, ap-
parently not as strong a case for the shipper as the one before us, be-
cause of inaccurate methods disclosed in the evidence of the shipper
in arriving at shipping weights. In that case a verdict for the shipper,
based upon the bulk weight, though taken by a method that must have
been approximate and inexact, was permitted to stand over the testi-
mony of the sworn weights of the grain as it was taken from the car.
The court held the question to be one for the jury on the theory of a
conflict of evidence.

In view of evidence that may be presented upon a retrial we will
say that should it appear, in addition to the facts in evidence, that
upon arrival in Superior the car was in good conditiun, by inference
negativing the escape in transit of any grain from the car because of
defects in the car, and that on arrival the car was sealed, by inference
causing the conclusion that it had not been opened during transit,
still the question of whether any of its contents was lost in transit
must remain a question for the jury. It may be that to a certain
extent the question of loss is thereby left to conjecture, but that must
be true to a certain extent in most verdicts. To here hold otherwise
would result in exonerating the carrier as a matter of law, even though
on arrival this car should be found to have contained but 10,000
pounds of grain, notwithstanding proof was made that over 60,000
pounds was shipped from Bordulac. In that event to assume such a
gross variance between the testimony of the shipper and the consignee
as to weights to be attributable to a difference in weights only would
clearly be an assumption of fact and an invasion by the court of the
province of the jury. So, too, must such an assumption, only in lesser
degree apparent in this case, be the same in principle. The same rule
of law must apply in either and in all cases. And in either case the
jury, and not the court, must determine the ultimate fact of loss in
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transit. And to announce the rule that the degree of proof offered
in this case as to initial and terminal weights does not establish a
prima facie case sufficient to invoke the jury’s verdict, or that it may
be overcom<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>